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U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 9-1999) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of August 1999 follow. 
The last notice was published in the CUSTOMS BULLETIN on September 
22, 1999. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W,, Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Caridad Berdut, Acting 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: September 22, 1999. 


CARIDAD BERDUT, 
Acting Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 22, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
AND TREATMENT CONCERNING THE ELIGIBILITY OF 
PRESSED SOCKS FOR DUTY-FREE TREATMENT AS 
AMERICAN GOODS RETURNED 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and treat- 


ment relating to the duty-free eligibility of U.S.-origin socks which are 
pressed abroad and returned. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the eli- 
gibility of U.S.-origin socks which are pressed abroad for duty-free 
treatment as American goods returned under the Harmonized Tariff 
Schedule of the United States and any treatment previously accorded 
by the Customs Service to substantially identical transactions. Com- 
ments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before November 5, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Robert Dinerstein, Spe- 
cial Classification and Marking Branch, 202-927-1454. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify a ruling letter per- 
taining to the tariff classification of socks. Although in this notice Cus- 
toms is specifically referring to one ruling, New York Ruling Letter 
(NY) E82318, this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing data bases for rulings in 
addition to the one identified. No further rulings have been found. This 
notice will cover any rulings on this merchandise which may exist but 
have not been specifically identified. Any party who has received an in- 
terpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice, should advise the Customs Service during this no- 
tice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 
(19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Customs 
intends to revoke any treatment previously accorded by the Customs 
Service to substantially identical transactions. This treatment may, 
among other reasons, be the result of the importer’s reliance on aruling 
issued to a third party, Customs personnel applying a ruling of a third 
party to importations of the same or similar merchandise, or the im- 
porter’s or Customs previous interpretation of the Harmonized Tariff 
Schedule of the United States (HTSUS). Any person involved in sub- 
stantially identical transactions should advise Customs during this no- 
tice period. An importer’s failure to advise the Customs Service of 
substantially identical transactions or of a specific ruling not identified 
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in this notice, may raise issues of reesonable care on the part of the im- 
porter or their agents for importations of merchandise subsequent to 
this notice. 

In NY E82318 dated May 21, 1999, Customs ruled, in part, that U.S. 
origin socks which are steamed pressed in Mexico are eligible for a duty 
exemption as American goods returned pursuant to subheading 
9801.00.10, Harmonized Tariff Schedule of the United States (HTSUS). 
This ruling letter is set forth as “Attachment A” to this document. Sub- 
heading 9801.00.10, HTSUS provides for the duty free entry of products 
of the U.S. that have been exported and returned without having been 
advanced in value or improved in condition by any process of manufac- 
ture or other means while abroad. Since the issuance of that ruling, 
Customs has had a chance to review the eligibility of the socks for the 
duty exemption under subheading 9801.00.10 HTSUS, and has deter- 
mined that the socks are ineligible for duty-free treatment under this 
tariff provision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
E82318, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 561490 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 


Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: September 17, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, May 21, 1999. 
MAR-2 RR:NC:3:353 E82318 


Category: Marking 
Mr./Ms. Wan J. CHOI 


ROYAL PALM CORPORATION 
2325 Raymer Avenue 
Fullerton, CA 92833 


Re: The country of origin marking of imported socks. 


DEAR MR//Ms. CHOI: 


This is in response to your letter dated May 12, 1999 requesting a ruling on whether the 
proposed marking “Made in USA” is an acceptable marking for imported socks which are 
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steam set, paired and packaged in Mexico. For purposes of this response, this office is as- 
suming that you are requesting a determination as to the country of origin, and country of 
origin marking requirements. Samples of the socks were provided, but a marked sample 
was not submitted with your letter for review. 

The item in question is a knit sock made from cotton or nylon yarns that are of USA and 
foreign origin. The yarns are knit into socks in the United States where the stitching for 
the toe closing is also performed. The socks are then shipped to Mexico where they are 
steam set to flatten and fix size, affixed with clips in cuff and toe, banded in bundles of 1-2 
dozen, packed in polybags or inner boxes, and then packed into shipping cases or cartons. 

The foreign yarn, undergoes processes of manufacture into socks in the United States. 
19 CFR 10.12(e) Product of the United States declares that “A ‘product of the United States’ 
is an article manufactured within the Customs territory of the United States and may con- 
sist wholly of United States components or materials, of United States and foreign compo- 
nents or materials, or wholly of foreign components or materials. If the article consists 
wholly or partially of foreign components or materials, the manufacturing process must be 
such that the foreign components or materials have been substantially transformed intoa 
new and different article, or have been merged into a new and different article.” 

In the instant case, there is a substantial transformation when the yarns are knit to 
shape and made into socks, making them products of the United States. 

This office considers the steam set, affixing with clips in cuffand toe, bandingin bundles, 
packing in polybags or boxes, and placing in shipping cases or cartons to be part of the pack- 
aging operation. United States manufactured products which are merely packaged abroad 
without any further processing are entitled to enter free of duty as American goods re- 
turned, upon compliance with Section 10.1, Customs Regulations (19 CFR 10.1). Heading 
9801 allows products of the United States when returned after having been exported, with- 
out having been advanced in value or improved in condition by any process of manufacture 
or other means while abroad, to be entered free of duty. 

The socks, which are pressed and packaged in Mexico, are goods of the United States for 
marking purposes. Accordingly, they will not be required to have any country of origin 
marking pursuant to 19 U.S.C. 1304 when imported into the United States. 

Whether the articles may be marked “Made in USA” is an issue under the authority of 
the Federal Trade Commission (FTC). We suggest that you contact the FTC Division of En- 
forcement, 6th and Pennsylvania Avenue, N.W,, Washington, D.C., 20508 on the propriety 
of the proposed marking indicating the articles are made in the U.S. 

The holding set forth above applies only tothe specific factual situation and merchandise 
identified in the ruling request. This position is clearly set forth in section 19 C.ER. 
177.9(b)(1). This section states that a ruling letter is issued on the assumption that all of 
the information furnished in the ruling letter, either directly, by reference, or by implica- 
tion, is accurate and complete in every material respect. 

Should it be subsequently determined that the information furnished is not complete 
and does not comply with 19 C.ER. 177.9(b)(1), the ruling will be subject to modification or 
revocation. In the event there is a change in the facts previously furnished, this may affect 
the determination of the country of origin. Accordingly, if there is any change in the facts 
submitted to Customs, it is recommended that a new ruling request be submitted in accor- 
dance with 19 C.FR. 177.2. 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kenneth Reidlinger at 
212-637-7084. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC 
CLA-02 RR:CR:SM 561490 RSD 
Category: Classification 
Tariff No. 9801.00.10 and 9802.00.50 
Mr./Ms. WAN J. CHOI 


ROYAL PALM CORPORATION 
2325 Raymer Avenue 
Fullerton, CA 92833 


Re: Modification of NY E82318; Eligibility of socks for the duty exemption under 
9801.00.10, HTSUS; American goods returned; alterations. 


DEAR MR/Ms. CHOI: 

This is in regard to NY (New York Ruling Letter) E82318 that was issued to you on May 
21, 1999, addressing the country of origin marking of socks and the eligibility of the mer- 
chandise to enter free of duty as American goods returned under subheading 9801.00.10 
Harmonized Tariff Schedule of United States (HTSUS). We have reviewed this ruling and 
have determined that NY ruling letter E 823218 is incorrect with regard to the issue of eli- 
gibility under subheading 9801.00.10, HTSUS. Therefore, this ruling modifies NY E82318 
and sets forth the correct duty treatment for the socks. 


Facts: 

The merchandise in question consists of knit socks made from cotton or nylon yarn of 
US. or foreign origin. The yarns are knit into socks in the United States where the stitch- 
ing for the toe closing is also performed. The socks are then shipped to Mexico where they 
are steam set to flatten and fix size, affixed with clips in cuff and toe, banded together in 


bundles of 1-2 dozen, packed in polybags or inner boxes and then packed into shipping 
cases or cartons for shipment back to the U.S. 


Issue: 


Whether the imported socks are eligible for duty-free treatment pursuant to subheading 
9801.00.10 or 9802.00.50, HTSUS. 


Law and Analysis: 


Subheading 9801.00.10, HTSUS, provides for the free entry of products of the U.S. that 
have been exported and returned without having been advanced in value or improved in 
condition by any process of manufacture or other means while abroad, provided the docu- 
mentary requirements of section 10.1, Customs Regulations, are satisfied. While some 
change in the condition of the product while it is abroad is permissible, operations which 
either advance the value or improve the condition of the exported product render it ineligi- 
ble for duty-free entry upon return to the U.S. Border Brokerage Company, Inc. v. United 
States, 314 F Supp. 788 (1970), appeal dismissed, 58 CCPA 165 (1970). 

The pertinent documents required by 19 CFR $10.1, are a declaration from the foreign 
shipper that the articles were exported from the U.S. and that they are returned without 
having been advanced in value or improved in condition, and a declaration from the owner, 
importer, consignee, or agent that the articles were manufactured in the U.S. and that the 
articles were exported from the U.S. without benefit of drawback. 

In this instance, the socks are steam pressed in Mexico to flatten them and fix their size. 
Customs has previously indicated that the pressing abroad of U.S.-origin jeans would dis- 
qualify the merchandise from duty-free entry under subheading 9801.00.10 because such 
an operation constitutes an advancement in value and an improvement in condition. See 
HRL (Headquarters Ruling Letter) 557600, dated February 24, 1994. Accordingly, because 
the socks are steamed pressed in Mexico, we find that they are advanced in value and im- 
proved in condition and therefore, are ineligible for duty-free entry as American goods re- 
turned under subheading 9801.00.10, HTSUS. 

However, we note that the socks which are pressed in Mexico may qualify for a duty ex- 
emption under subheading 9802.00.50, HTSUS, when they are returned to the U.S. Under 
subheading 9802.00.50, HTSUS, articles returned to the U.S., after having been exported 
to be advanced in value or improved in condition abroad by repairs or alterations may quali- 
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fy for a duty exemption provided the foreign operation does not destroy the identity of the 
exported articles or create new or commercially different articles through a process of 
manufacture. See A.F Burstrom v. United States, 44 CCPA 27, C.A.D. 631 (1956), aff'g C.D. 
1752, 36 Cust. Ct. 46 (1956); Guardian Industries Corp. v. United States, 3 CIT 9 (1982) 
Accordingly, entitlement to this tariff treatment is precluded where the exported articles 
are incomplete for their intended purpose prior to the foreign processing. Dolliff & Compa- 
ny, Inc. v. United States, 455 FSupp. 618 (CIT 1978), aff'd, 599 F2d 1015 (Fed. Cir. 1979). 
Articles repaired or altered in Mexico are entitled to duty-free treatment under this tariff 
provision, provided the documentary requirements of section 181.64, Customs Regula- 
tions, (19 CFR 181.64) are met. In Headquarters Ruling Letter (HRL) 557600, February 
24, 1994, Customs held that washing, pressing, stapling, and tack stitching operations per- 
formed onjeansin Mexico constitute “alterations”, thereby qualifying the jeans for the full 
duty exemption under subheading 9802.00.50, HTSUS, when returned to the U.S. Accord 
ingly, consistent with HRL 557600 the pressing of the US. origin socks in Mexico consti- 
tutes an alteration, and thus they are eligible for duty-free treatment under subheading 
9802.00.50, HTSUS, when returned to the U.S., provided the documentary requirements 
of section 181.64 are met 
Holding 

The imported socks are ineligible for duty-free treatment as American goods returned 
under subheading 9801.00.10, HTSUS. NY E82318, dated May 21, 1999, is modified accor- 
dingly. The pressing of the socks constitutes an alteration and thus they are eligible for a 
duty exemption under subheading 9802.00.50, HTSUS, when returned to the US. 

Acopy of this ruling letter should be attached to the entry documents filed at the time the 
goods are entered. If the documents have been filed without a copy, this ruling should be 
brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
INDUSTRIAL WELDING ROBOTS IMPORTED WITHOUT 
WELDING HEADS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to tariff classification of industrial welding robots im- 
ported without welding heads. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion of industrial welding robots imported without welding heads, and 
revoking any treatment Customs has previously accorded to substan- 
tially identical transactions. Notice of the proposed modification was 
published on August 11, 1999, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after December 6, 1999. 
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FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to Customs obligations, a notice was published on August 
11, 1999, in the CusToMsS BULLETIN, Volume 33, Number 32, proposing 
to modify NY C80699, dated November 7, 1997. This ruling, among oth- 
er things, classified certain welding robots imported without welding 
heads, as machines and apparatus for resistance welding of metal, in 
subheading 8515.21.00, Harmonized Tariff Schedule of the United 
States (HTSUS). One comment was received in response to this notice. 
The commenter agrees that an industrial robot imported without end- 
of-arm tooling is appropriately classifiable in heading 8479, HTSUS, as 
machines and mechanical appliances not specified or included else- 
where in Chapter 84. However, the commenter opposes Customs posi- 
tion on two issues. First, the commenter contends that goods 
constituting a functional unit under Section XVI, Note 4, HTSUS, can 
be classified under heading 8479. The basis is that the language of Note 
4 only requires that the heading “cover” the function, not specifically 
describe it. Second, he objects to the separate classification of a robot 
and its controller, contending that a controller is an integral part of a 
robot and the robot and its controller are a single piece of equipment. It 
is the controller, the commenter contends, that makes the articulated 
arm a “robot.” According to the commenter, heading 8479 is broad 
enough in its scope to encompass both components. Finally, the com- 
menter cites two rulings on substantially similar merchandise that he 
maintains potentially conflict with the proposed modification of NY 
C80699. 
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Customs does not agree with the commenter’s first contention. In our 
opinion, when objectively and reasonably interpreted, the language of 
Section XVI, Note 4 “clearly defined function covered by one of the 
headings in chapter 84 or chapter 85,” requires that the heading de- 
scribe a function. Heading 8479 does not describe any machine by a 
clearly defined function. In addition, while not determinative, the Har- 
monized Commodity and Coding System Explanatory Notes (the ENs), 
which Customs recognizes as useful in interpreting the text of the 
HTSUS, on p. 1228, lists fourteen (14) examples of combinations of 
goods that qualify as functional units under Section XVI, Note 4. None 
of these goods is classified in heading 8479. 

Concerning the commenter’s second objection, Customs agrees that 
under a reasonable application of GRI 1 an industrial robot without 
end-of-arm tooling but with a controller incorporated in it or mounted 
on it would be classifiable in heading 8479. However, Customs is re- 
quired to classify and assess duty on merchandise in its condition as im- 
ported. As the merchandise under consideration, in its condition as 
imported, consists of individual components connected by electric 
cables or other devices that are intended to contribute together to the 
clearly defined function of welding, an application of the functional 
unit test in Section XVI, Note 4, HTSUS, is required. However, because 
the robots lack end-of-arm tooling, they are incomplete or unfinished. 
We are aware of no legal authority that provides for incomplete or un- 
finished functional units. The ENs clearly state on p. 1228 that compo- 
nent parts not complying with the terms of Note 4 are classifiable in 
their own appropriate headings. 

Finally, in view of Customs stated position on classifying the robot 
without end-of-arm tooling and its controller separately, the comment- 
er requests clarification of NY D80754, dated August 20, 1998, and NY 
B85111, dated May 22, 1997. These rulings concerned, respectively, a 
robotic workstation consisting of a CCD-based image processing sys- 
tem and a robotic arm, and a robot imported with its controller. Both 
rulings classified the merchandise in subheading 8479.50.00, HTSUS. 
In our opinion, these rulings are not inconsistent with the position 
stated in HQ 962945 because in each ruling the text suggests that the 
two components constituted a single article of commerce. There is no 
suggestion that in either case the merchandise was imported in a man- 
ner which would require application of the functional test. 

As stated in the proposed notice, this modification will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretative ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision, or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised Customs during the comment period. Similarly, pursuant 
to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
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This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY C80699, 
dated November 7, 1997, to reflect the proper classification of industri- 
al robots imported with their controllers, but without end-of-arm tool- 
ing, as described, in subheadings 8479.50.00 and 8537.10.90, HTSUS, 
respectively, pursuant to the analysis in HQ 962945. This ruling is set 
forth as the Attachment to this document. Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs is revoking any treatment it previously ac- 
corded to substantially identical transactions. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after publica- 
tion in the CUSTOMS BULLETIN. 


Dated: September 17, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 


Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
Washington, DC, September 17, 1999. 


CLA-2 RR:CR:GC 962945 JAS 
Category: Classification 
Tariff No. 8479.50.00 and 8537.10.90 
LAWRENCE R. PILON, Esq. 
HopEs & PILON 
33 North Dearborn Street, Suite 2204 
Chicago, IL 60602-3109 


Re: NY C80699 Modified; Industrial Welding Robots Without Welding Heads; HQ 962105. 


DEAR PILONn: 

In NY C80699, dated November 7, 1997, which the Director of Customs National Com- 
modity Specialist Division, New York, issued to you on behalf of Genesis Systems Group, 
certain industrial welding robots, products of Germany, were found to be classifiable in 
subheading 8515.21.00, Harmonized TariffSchedule of the United States (HTSUS), as ma- 
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chines and apparatus for the resistance welding of metal. We have reconsidered the classifi- 
cation of these robot models and believe that it is incorrect. The metal inert gas (MIG) 
welding robot models KR6/1, KR15/1, KR30/1 and KR30L15/1, as well as the industrial 
spot welder model KR125L90/1, also the subject of NY C80699, are not in issue here. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY C80699 was published on August 11, 1999, in the CUSTOMS BULLETIN, 
Volume 33, Number 32. One comment was received in response to that notice which op- 
posed certain aspects of the proposed modification. Upon review, Customs determined that 
the commenter’s objections were not sustainable 


Facts: 


The industrial robot models in issue here were identified in NY C80699 as the KR125/1, 
KR125L100/1, KR150/1, KR150L120/1, KR150!.1450/1 and KR200/1. Theindustrial robots 
each consist of an articulated structure, similar to an arm, on a base with drilled bolt holes 
for attachment to a fixed surface. Each is imported with a KRC 1 controller, which is a de- 
vice that utilizes preprogrammed software containing specific operating instructions for 
the robot’s tooling. Each controller is stand-alone and floor mounted and is connected to its 
robot by power cables and signal connectors. The six robot models in issue have lifting ca- 
pacities or load ratings of 100 kilograms or more. The other robot models in NY C80699 
were said to have load ratings of less than 100 kilograms. All of the robots were imported 
without welding heads. These will be added after importation. Although information avail- 
able to Customs at the time indicated that all of the robots were capable of use in handling, 
assembling, spraying, deburring and glueing/sealing applications, among others, the six 
robot models listed above were classified in subheading 8515.21.00, HTSUS, because their 
load ratings indicated they belonged toaclass or kind of machines principally used for weld- 
ing. 

The provisions under consideration are as follows: 


8479 Machines and mechanical appliances having individual functions, not 
specified or included elsewhere in [chapter 84] * * *: 
8479.50.00 Industrial robots, not elsewhere specified or included 


+ + * * bd 
8515 Electric * * * welding machines and apparatus, whether or not capable 
of cutting * * *: 
Machines and apparatus for resistance welding of metal: 
8515.21.00 Fully or partly automatic 
8537 Boards, panels, consoles, desks, cabinets and other bases * * * for elec- 
tric control or the distribution of electricity * * *: 
8537.10 For a voltage not exceeding 1,000 V: 
8537.10.90 Other 
Issue: 
Whether industrial robots imported with stand-alone controllers, but without welding 
heads, are classifiable as welding machines of heading 8515. 
Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. GRI 3(b) states, in part, that composite goods 
made up of different components shall be classified as if consisting of the component which 
gives them their essential character. 

Section XVI, Note 4, HTSUS, states that machines, (including a combination of ma- 
chines) consisting of individual components (whether separate or interconnected by pip- 
ing, by transmission devices, by electric cables or by other devices), are intended to 
contribute together to a clearly defined function covered by a heading in Chapter 84 or in 
Chapter 85, the whole is classified in the heading appropriate to that function. Chapter 85, 
Note 6, HTSUS, states that records, tapes and other media of heading 8523 or 8524 remain 


classified in those headings, whether or not they are entered with the apparatus for which 
they are intended. 
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The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. Though not dispositive, 
the ENs provide acommentary on the scope of each heading of the Harmonized System and 
Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 
35128 (Aug. 23, 1989). 

An industrial robot imported with its controller, together with appropriate end-of-arm 
tooling that dedicates the robot to a particular service application, would qualify as a func- 
tional unit under Section XVI, Note 4, HTSUS. The exception, of course, is that no func 
tional units are classifiable in heading 8479, as that heading does not specify any particular 
function. The industrial robots in issue here lack end-of-arm tooling (i.e., welding heads). 
Note 4 requires that the individual components necessary to the functional unit be im- 
ported together. There is no legal authority that provides for incomplete or unfinished 
functional units. See HQ 087077, dated March 27, 1991, HQ 957150, dated January 30, 
1995, HQ 960632, dated October 27, 1997, and related cases. This position was recently 
affirmed in HQ 962105, dated April 22, 1999, with respect to industrial robots substantial- 
ly similar to the ones here. 

We considered the possibility that the industrial robots, as described, might qualify as 
composite goods under GRI 3(b), HTSUS. Relative ENs under (IX) on p. 4state in part that 
composite goods may include those with separable components, provided the components 
are adapted one to the other and are mutually complementary and that together they form 
a whole which would not normally be offered for sale separately. We are informed that in- 
dustrial robots and process controllers are often bought and sold, and imported separately. 
The available evidence does not support aconclusion that industrial robots without end-of- 
arm tooling and their controllers, imported together, qualify as composite goods for tariff 
purposes. For this reason, the components must be separately classified. 

Relevant ENs under (3) on p. 1506 include within heading 8537 apparatus using a pro- 
grammable memory for the storage of instructions for implementing specific functions 
such as logic, sequencing, timing, counting and arithmetic, to control through digital or 
analog input/output modules, various types of machines. The KRC 1 controllers conform to 
this description. The ENs, at pp. 1422-1424, include within heading 8479 machines that 
have individual functions and which are not excluded by an applicable legal note or are 
more specifically provided for elsewhere in the HTSUS. Mechanical devices have an indi- 
vidual function even if they must be incorporated into a more complex entity, provided this 
function is distinct from that which is performed by the entity in which it is incorporated. A 
robot must be connected to its controller or haveacontroller incorporated into it in order to 
operate, but the specific mechanical function a robot performs is distinct from the function 
performed by the controller. The robots in issue have individual functions for purposes of 
heading 8479, and are not more specifically described in any other heading of the HTSUS. 
Further, the ENs include within heading 8479 industrial robots for multiple uses, those 
capable of performing a variety of functions simply by using different tools. However, the 
heading excludes industrial robots designed to perform a specific function; these are classi- 
fied in the heading covering their function. The issue, then, is whether under GRI 2(a), 
HTSUS, an industrial robot without a welding head—an incomplete or unfinished ar- 
ticle—has the essential character of a complete or finished welding machine or apparatus 
of heading 8515. The nature of acomponent, its bulk, quantity, weight or value, or the role 
of acomponent in relation to the use of the good are among the factors Customs regards as 
relevant in essential character determinations. Cost or value information on the robot and 
welding head is not available. There is some indication, however, that industrial robots 
with load ratings of 100 kilograms or more, but without welding heads, may be principally 
designed and used for welding applications. But, other robots designed for material han- 
dling applications, for example, may have similar load ratings. Load ratingalone, therefore, 
is inconclusive as to a robot’s essential character. In our opinion, it is the welding head 
which does the actual work and which establishes the identity of the robot as what it is, a 
welding robot. It is the welding head, therefore, that imparts the essential character to a 
complete or finished welding machine or apparatus. The industrial robots in issue, im- 
ported without welding heads, do not have the essential character of welding machines or 
apparatus of heading 8515. They are provided for in heading 8479. 


Holding: 


Under GRI 1, industrial robot models KR125/1, KR125L100/1, KR150/1, KR150L120/1, 
KR150L150/1, and KR200/1, each consisting of a robot without welding head, but witha 
KRC 1 controller, are separately classifiable, in subheading 8479.50.00, HTSUS, as indus- 
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trial robots not elsewhere specified or included, and in subheading 8537.10.90, HTSUS, as 
other bases for electric control or the distribution of electricity, respectively. In all cases, 
the preprogrammed software the KRC 1 controllers utilize is classified in appropriate sub- 
headings of heading 8524, as required by Chapter 85, Note 6, HTSUS. 

NY C80699, dated November 7, 1997, is modified accordingly. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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OPINION 
I. INTRODUCTION 

BARZILAY, Judge: This case is before the Court pursuant to 19 U.S.C. 
§ 1516a and 28 U.S.C. § 1581(c) on Plaintiffs’ USCIT R. 56.2 Motion for 
Judgment Upon the Agency Record. Plaintiffs challenge certain aspects 
of the Department of Commerce, International Trade Administration’s 
(“Commerce”) final determination in Silicon Metal from Brazil; Notice 
of Final Results of Antidumping Duty Administrative Review, 63 Fed. 
Reg. 6,899 (Feb. 11, 1998). Defendant partially opposes Plaintiffs’ mo- 
tion, but agrees that a remand is required to enable Commerce to recon- 
sider a number of issues listed in the opinion below. For the reasons set 
out in the opinion which follows, the Court grants in part, and denies in 


part Plaintiffs’ Motion for Judgment Upon the Agency Record and re- 
mands to Commerce. 
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II. BACKGROUND 


On July 31, 1991, Commerce published an antidumping duty order on 
silicon metal from Brazil. Antidumping Duty Order: Silicon Metal from 
Brazil, 56 Fed. Reg. 36,135 (July 31, 1991). On July 8, 1996, Commerce 
published a Notice of Opportunity to Request Administrative Review. 
61 Fed. Reg. 35,712 (July 8, 1991). In response, RIMA Industrial S/A 
(“RIMA”) and several other Brazilian producers of silicon metal re- 
quested that Commerce initiate an administrative review covering en- 
tries of the subject merchandise for the period of July 1, 1995 to June 30, 
1996. Initiation of Antidumping and Countervailing Duty Administra- 
tive Reviews, 61 Fed. Reg. 42,416 (Aug. 15, 1996). 

In May 1997, Commerce concluded a verification of RIMA’s records in 
Brazil. In its verification report Commerce noted that RIMA did not de- 
preciate its assets in its accounting ledgers from 1987 to 1995. U.S. Dept. 
of Commerce Internal Memo from A. Braier to J. Doyle, Case No. 
A-351-806 at 28-9 (May 8, 1997). During this period, RIMA would not 
have benefitted from deducting depreciation expense for tax purposes 
because it was not profitable and was in bankruptcy. RIMA’s Sales Veri- 
fication Exhibit S-23. 

In 1996, RIMA resumed recording its depreciation expenses. Accord- 
ingly, RIMA’s independent auditors calculated the company’s 1996 de- 
preciation expenses by preparing detailed depreciation worksheets back 
to 1987 (the year RIMA stopped deducting depreciation expenses). /d. 
In calculating depreciation, RIMA utilized a five year straight line meth- 
od of depreciation for its furnaces and other machinery and equipment 
starting in 1996. 

On August 8, 1997, Commerce issued preliminary results in this ad- 
ministrative review, finding that silicon metal from Brazil produced by 
RIMA and other producers was being sold at less than fair value 
(“LTFV”), and assessing preliminary margins of 31.6% as to RIMA 
based upon the previous review assuming that no shipments had been 
made during the present period of review (“POR”). Silicon Metal from 
Brazil; Preliminary Results of Antidumping Duty Administrative Re- 
view, 62 Fed. Reg. 42,759 (Aug. 8, 1997). 

On February 11, 1998, Commerce published the Final Results of the 
administrative review, finding that silicon metal from Brazil produced 
by RIMA and other producers was being sold at LTFV. Silicon Metal 
from Brazil; Notice of Final Results of Antidumping Duty Administra- 
tive Review, 63 Fed. Reg. 6,899 (Feb. 11, 1998) (“Final Results”). Com- 
merce, based upon additional information provided by RIMA showing 
that shipments had been made during the POR, determined that the 
percentage margin for RIMA was 3.08% from the period March 1, 1995 
to February 29, 1997. 

On March 13 and April 13, 1998, respectively, Plaintiff American Sili- 
con Technologies (“American Silicon”) filed a summons and complaint 
challenging certain parts of the final results of the administrative re- 
view. Specifically, American Silicon contests: 1) Commerce’s use of 
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RIMA’s reported depreciation expenses; 2) the offset to RIMA’s finan- 
cial expenses for financial revenue; 3) Commerce’s failure to include 
RIMA’s foreign exchange losses; and 4) Commerce’s failure to deduct 
Brazilian port warehousing expenses incurred by RIMA from export 
price. On November 18, 1998, American Silicon filed its Motion for 
Judgment Upon the Agency Record. 


III. STANDARD OF REVIEW 


In this review of Commerce’s final determination, the Court is 
charged to hold unlawful any determination, finding, or conclusion that 
is unsupported by “substantial evidence on the record, or is otherwise 
not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). “Substantial 
evidence is something more than a ‘mere scintilla,’ and must be enough 
reasonably to support a conclusion.” Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 405, 636 F Supp. 961, 966 (1986) (citations 
omitted), aff'd, 810 F2d 1137 (Fed. Cir. 1987). 

To determine whether Commerce has acted in accordance with law, 
the Court must undertake the two step analysis prescribed by Chevron 
U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984). 
First, the Court must determine whether the statute speaks to the pre- 
cise question at issue. Jd. at 842. If the statute is clear or the legislative 
history unambiguously expresses Congress’ intent, then the matter is at 
an end for the agency cannot contravene the will of Congress. Id. at 
842-43. Second, if the Court determines that the statute is silent or am- 
biguous, the question then becomes whether the agency’s construction 
of the statute is permissible. Jd. at 843. Essentially, this is an inquiry 
into the reasonableness of Commerce’s interpretation. See Fujitsu Gen- 
eral Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 1996). Thus, 
Commerce’s conclusion must be a “rational decision.” Matsushita Elec- 
tric Industrial Co., Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir. 
1984). Provided Commerce has acted rationally, the Court may not sub- 
stitute its judgment for that of the agency. See IPSCO, Inc. v. United 
States, 965 F-2d 1056, 1061 (Fed. Cir. 1992). The “court will sustain the 
determination if it is reasonable and supported by the record as a whole, 
including whatever fairly detracts from the substantiality of the evi- 
dence.” Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 1077, 699 
F. Supp. 938, 942 (1988). 


IV. DISCUSSION 
A. Issues for which Commerce agrees to remand 


American Silicon and Commerce request, and the Court grants, that 
the following issues be remanded for the appropriate calculations and 
disposition: 


1. Commerce agrees with American Silicon that it did not consid- 
er all of the evidence pertaining to the issue of the use of RIMA’s 
short term interest income on working capital as an offset to inter- 
est expense. Thus, Commerce requests a remand to determine 
whether to offset RIMA’s interest expense. 
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2. Commerce concedes that it erred by including no foreign ex- 
change losses for 1996 in the calculation of RIMA’s financial expen- 
ses. Thus, Commerce requests a remand to appropriately 
recalculate financial expenses. 

3. Commerce concurs that it erred by not deducting the ware- 
house expenses from export price in its calculation of RIMA’s anti- 
dumping margin. Thus, Commerce requests a remand to deduct 
warehouse expenses in recalculating RIMA’s antidumping margin. 

B. The Contested Depreciation Issue 

The issue brought to the Court by American Silicon is whether Com- 
merce properly relied upon the depreciation expenses reported by RIMA 
in calculating cost of production (“COP”) and constructed value 
Cy") 

American Silicon argues that Commerce’s calculations in this review 
do not comport with the statutory requirements of 19 U.S.C. 
1677b(1)(A) which provides that for purposes of COP and CV calcula- 
tions: 

Costs shall normally be calculated based on the records of the ex- 
porter or producer of the merchandise, if such records are kept in 
accordance with the generally accepted accounting principles of the 
exporting country * * * and reasonably reflect the costs associated 
with the production and sale of the merchandise. The administer- 
ing authority shall consider all available evidence on the proper al- 
location of costs, including that which is made available by the 
exporter or producer on a timely basis, if such allocations have been 
historically used by the exporter or producer, in particular for es- 
tablishing appropriate amortization and depreciation periods, and 
allowances for capital expenditures and other development costs. 
Specifically, American Silicon claims that Commerce understated 
RIMA’s dumping margin because it used RIMA’s reported depreciation. 
Pl.’s Br. in Support of Mot. for J. Upon the Ag. Record (“Pl.’s Br.”) at 6. 
RIMA’s depreciation is understated, Plaintiff claims, because for the pe- 
riod of 1987-1995, RIMA used a 20% rate (a five year depreciation peri- 
od) for machinery and equipment and a 10% (ten year depreciation 
period) for installations. Jd. at 7. Thus, American Silicon contends that 
these were accelerated deductions which rendered a significant portion 
of RIMA’s fixed assets fully depreciated prior to July 1995, the first 
month of the period of review, and that the actual costs of producing sili- 
con metal are distorted. Id. at 8-10. 

American Silicon further contends that this accelerated depreciation 
does not comport with United States or Brazilian Generally Accepted 
Accounting Principles (“GAAP”). Id. at 18. American Silicon argues 
that Commerce may not use foreign company accounting records or 
practices if they do not reasonably reflect the costs associated with the 
production and sale of merchandise. Jd. at 10. American Silicon also con- 
tends that a five year depreciation period does not adequately allocate 


1 This calculation is undertaken by Commerce when it determines that normal value cannot be ascertained by 
comparing sales in the exporting country to sales in the United States. See 19 U.S.C. 1677b(a)(1) and (4) 
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the cost of RIMA’s assets over their economic useful life, Plaintiffs pre- 
ferred method of depreciation. Jd. at 11-13. According to American Sili- 
con, and based upon another company’s records, the economic useful 
life of a silicon metal furnace is 20 years. Jd. at 8. Thus, Plaintiff argues, 
RIMA’s use of a five year depreciation period grossly distorts costs be- 
cause it shifts acquisition costs of all equipment to the period of 
1987-1991, years before the period of review. Id. at 12-138. 

Moreover, American Silicon asserts that RIMA prepared depreciation 
worksheets solely for the review in question and that they are not part of 
its accounting system and that RIMA did not actually record depreci- 
ation in its internal accounting statements. Jd. at 17-18. American Sili- 
con also argues that RIMA’s reported depreciation expenses did not 
reconcile with the fixed asset values stated in the company’s financial 
statements, and therefore, the depreciation that appeared on the finan- 
cial statements was unreliable. Id. 

Commerce contends that the depreciation methodology used by 
RIMA is consistent with Brazilian GAAP and that its reliance upon 
RIMA’s records was reasonable. Def.’s Br. in Partial Opp. to Pl.’s Mot. for 
J. Upon Agency Record (“Def.’s Br.”) at 5. 

Commerce argues that rejection of acompany’s records is appropriate 
only when there is an extreme allocation of depreciation to the first year; 
a depreciation of idle assets; a change in depreciation methodology; or 
the shifting of costs away from the subject merchandise. Id. at 6-7. Com- 
merce did not find that any of these factors existed. Id. at 7-8. Com- 
merce did find that RIMA had historically used this depreciation 
method; that the methodology was consistent with Brazilian GAAP and 
accepted by Commerce in prior segments of proceedings; and that alter- 
ation of the methodology in the review would lead to inequitable double 
counting of depreciation costs. Jd. at 8-9. 

Commerce asserts that its acceptance of RIMA’s reported depreci- 
ation was consistent with its administrative practice because the ex- 
penses were reflected in financial statements, were independently 
audited, and were in accordance with Brazil’s GAAP. Id. at 11. Com- 
merce also asserts that, under Brazilian GAAP it is not unusual for com- 
panies to use accelerated tax-based depreciable lives for machinery and 
equipment. Jd. at 16-17. In fact, claims Commerce, RIMA’s cost verifi- 
cation report states that when machinery and equipment are used con- 
tinuously (24 hours a day; seven days a week) Brazilian law allows 
depreciation of machinery and equipment over a five year period. Def.- 
Intervenor Response to Pl.’s Mot. for J. upon Agency Record (“Def.-I.’s 
Resp.”) at 17. RIMA’s machinery was used continuously for five years. 
Id. Independent auditors attested to the fact that under Brazil’s GAAP 
companies are permitted to use whatever rate of depreciation they 
choose, as long as the companies are able to prove that the term is ade- 
quate and suitable for the asset category. Def.’s Br. at 18. RIMA’s audi- 
tors stated that the company’s depreciation was sound and fully 





94 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 40, OCTOBER 6, 1999 


consistent with Brazilian GAAP and that it accurately reflected actual 
depreciation costs. Id. 

Commerce proffers the cost verification report which states that the 
independent auditors found that: 


the calculation and methodology which was used for depreciation 
for both the financial statements and for reporting depreciation ex- 
penses to the Department * * * is sound, fully consistent with Bra- 
zilian GAAP and accurately reflects actual depreciation costs * * *. 


Def.-I.’s Resp. at 12. 
The independent auditors state that: 


Our examination was carried out according to auditing norms and 
include: (a) the planning of the work considering the relevance of 
the balances, the volume of transactions and the accounting sys- 
tems and internal controls of the company; (b) the verification, 
based on tests, of evidence and registers which support the figures 
and accounting information published, and (c) the evaluation of the 
most significant accounting practices and estimates adopted by the 
Administration, as well as the financial statements taken as a 
whole * * *. The statements presented were drawn up according to 
principles applicable to companies in the normal course of activi- 
ties. 


Id. at 12-13. 

With regard to the unreliability of RIMA’s financial statements, Com- 
merce argues that RIMA provided it with worksheets which demon- 
strate that the company’s depreciation reconciled with the amount 
recorded in the financial statements audited by the independent audi- 
tors. Def.’s Br. at 28. 

In fact, Commerce states that during the preliminary determination, 
it had rejected RIMA’s reported depreciation because it did not reconcile 
with its financial records. Id. However, when the company provided 
Commerce with worksheets which did reconcile with the audited finan- 
cial statements, Commerce reversed its position. Jd. at 24. After Com- 
merce’s initial rejection, RIMA consulted independent auditors who 
identified amounts of depreciation which RIMA should have included in 
its financial statements. Jd. at 22-23. Commerce then adjusted COP and 
CV based upon the auditor’s opinion and upon the worksheets which did 
reconcile with the financial statements. Id. at 24-26. 

Finally, Commerce argues that rejecting RIMA’s reported depreci- 
ation would lead to double counting. Jd. at 27. Commerce asserts that 
this depreciation method has been used to calculate COP in prior re- 
views. Id. Commerce accepted RIMA’s depreciation method during the 
1992-93 and 1994-95 reviews. Id. Thus, rejecting it at this point would 
double count depreciation already accounted for in previous reviews. Id. 

The Court finds that American Silicon has failed to demonstrate that 
Commerce’s decision to use RIMA’s depreciation expenses is distortive 
and, therefore, contrary to the statute. In examining this issue, the 
Court relies upon 19 U.S.C. § 1677b(f)(1)(A) and the Statement of Ad- 
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ministrative Action (“SAA”). 19 U.S.C. § 1677b(f)(1)(A) provides that, 
for purposes of COP and CV calculations: 


Costs shall normally be calculated based on the records of the ex- 
porter or producer of the merchandise, if such records are kept in 
accordance with the generally accepted accounting principles of the 
exporting country * * * and reasonably reflect the costs associated 
with the production and sale of the merchandise. The administer- 
ing authority shall consider all available evidence on the proper al- 
location of costs, including that which is made available by the 
exporter or producer on a timely basis, if such allocations have been 
historically used by the exporter or producer, in particular for es- 
tablishing appropriate amortization and depreciation periods, and 
allowances for capital expenditures and other development costs. 


The relevant portion of the SAA provides: 


In determining whether a company’s records reasonably reflect 
costs, Commerce will consider U.S. generally accepted accounting 
principles employed by the industry in question. For example, a 
company’s s records might not fairly allocate the cost of an asset if a 
firm’s financial statements reflect an extremely large amount of de- 
preciation for the first year of an asset’s life, or if there is no depreci- 
ation expense reflected for assets that have been idle. In such a 
situation, it would be appropriate for Commerce to adjust depreci- 
ation expenses. Costs shall be allocated using a method that reason- 
ably reflects and accurately captures all of the actual costs incurred 
in in producing and selling the product under investigation or review 
. Commerce also will consider whether the producer historical- 

ly used its submitted cost allocation methods to compute the cost of 
the subject merchandise prior to the investigation or review and in 
the normal course of its business operations. Also, if Commerce de- 
termines that costs, including financing costs, have been shifted 
away from production of the subject merchandise, or the foreign 
like product, it will adjust cost appropriately, to ensure they are not 
artificially reduced. 

Agreement on Implementation of Article VI of the GATT, Statement of 

Administrative Action 807, 834-35, reprinted in, 1994 U.S.C.C.A.N. 

4040, 4172. 

Applying step one of the Chevron analysis to this precise issue, the 
Court notes that the statute is silent with regard to the method Com- 
merce must use to establish depreciation expenses in COP calculations. 
Therefore, the Court must determine whether Commerce’s construc- 
tion of the statute is reasonable and, pursuant to the statutorily man- 
dated review standard, 19 U.S.C. 1516a(1)(B), whether it is supported by 
substantial evidence. 

The record shows that although RIMA did not record depreciation in 
its accounting ledgers for the period of 1987 to 1995 [because the compa- 
ny was undergoing bankruptcy], the worksheets provided to Commerce 
and based on RIMA’s financial records did reconcile with its verified and 
audited financial statements. See RIMA’s Feb. 26, 1997 Supplemental 
Response to Commerce’s Feb. 14, 1997 Supplemental Questionnaire. 
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The worksheets and audited financial statements showed that had 
RIMA properly reported its depreciation expense in the financial state- 
ments, those values would have been the same values obtained through 
the calculations contained in the submitted worksheets which use a 
straight line method over the company’s estimated useful life of the as- 
sets. Id. at 26. RIMA fully demonstrated and Commerce properly deter- 
mined that the costs of its assets contained in the depreciation 
worksheets reconciled to its financial statements; the worksheets calcu- 
lated depreciation on the monetarily corrected costs using a straight 
line method over RIMA’s estimated useful life of the assets; and the de- 
preciation expense shown on the worksheets reconciled to the depreci- 
ation expense reported in the audit opinion of its financial statements. 
Id. at 27. Moreover, RIMA depreciated its machinery and equipment 
20% over five years; thus, the company did not take an extremely large 
amount of depreciation during the assets’ first year. Therefore, its meth- 
od is not suspect under the SAA. 

In addition, the Court finds it unnecessary to sort out which govern- 
ing Brazilian body determines Brazilian GAAP and defers to Commerce 
for that determination. Nevertheless, there is no evidence on the record 
that RIMA’s financial records are not kept in accordance with Brazilian 
GAAP The records were audited by independent Brazilian auditors who 
confirmed adherence to a permissible depreciation methodology. Id. at 
18-19. 

Where “the reviewing court is faced with two opposing views of the 
record, that of Commerce and that of the petitioner, it is the function of 
the Court to uphold the determination of the agency if it is substantiated 
by evidence on the record and is otherwise in accordance with law.” Her- 
cules Inc. v. United States, 11 CIT 710, 739-40, 673 F. Supp. 454 (1987). 
In that case, defendant-intervenor, SNPE, challenged the injury deter- 
mination related to its depreciation costs calculations. Id. at 746. SNPE 
argued that Commerce erred in using an accelerated depreciation tax 
method rather than a straight line method. Jd. at 755. Commerce de- 
fended its position by stating that SNPE deviated from its own normal 
accounting practice by utilizing the straight line method. Jd. Commerce 
also argued that it was SNPE’s duty to provide verifiable substantiating 
evidence to support its claim that depreciation costs would be more ac- 
curately reflected by straight line methodology. Id. Commerce provided 
its own verification reports to substantially support its findings. Id. The 
court held that Commerce’s determination was supported by substan- 
tial evidence because Commerce had chosen the verified financial state- 
ments as the best information available. Jd. at 756. Thus, Commerce 
was not required to accept SNPE’s unverified allegation that the 
straight line methodology would more accurately reflect costs. Id. 

Similarly, in the case at hand, Commerce used RIMA’s verified finan- 
cial statements which were independently audited by Brazilian audi- 
tors. These records provided Commerce with the means to make a 
rational decision supported by substantial evidence. American Silicon 
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does not provide verifiable records to prove otherwise. Thus, the Court 
will not substitute its judgment for that of Commerce that RIMA’s de- 
preciation method is consistent with generally accepted accounting 
principles. As the Federal Circuit court stated in Daewoo Electronics v. 
United States, 6 F.3d 1511, 1517-18 (1993) (citations omitted): 
The specific determination we make is whether the evidence and 
reasonable inferences from the record support [Commerce’s find- 
ings]. The question is whether the record adequately supports the 
decision of [Commerce], not whether some other inference could 
reasonably have been drawn. As frequently stated, ‘the possibility 
of drawing two inconsistent conclusions from the evidence does not 
prevent an administrative agency’s finding from being supported 
by substantial evidence. 

In this case, the record amply supports Commerce’s decision to use 
the depreciation method set forth in RIMA’s audited and verified finan- 
cial records.” 

Moreover, the Court rejects American Silicon’s argument that a five 
year estimated useful life is inappropriate. United States GAAP does 
not set forth specifics regarding an asset’s estimated useful life. Entities 
have much leeway in estimating useful life, as long as the entity meets 
the goal of depreciation, i.e.: “to provide for a reasonable, consistent 
matching of revenue and expense by allocating the cost of the deprecia- 
ble asset systematically over its estimated useful life.” MILLER GAAP 
GUIDE 1999, at Ch. 11, Depreciable assets and depreciation—Depreci- 
ation, available in LEXIS, ACCTG Library, GAAP File. In addition to 
the commonly used methods of depreciation, such as straight-line, units 
of production, sum-of-the-years’—digits, and declining balance, entities 
may choose other methods which meet the criteria of systematic and ra- 
tional. Id. 

United States GAAP states that the “estimated useful life of a depre- 
ciable asset is the period over which services are expected to be rendered 
by the asset. An asset’s estimated useful life may differ from company to 
company or industry to industry.” Jd. at Principles of Accounting for De- 
preciable Assets. With respect to the use of an asset after the time it has 
been completely depreciated, United States GAAP notes that “[tlotal 
utility of an asset, expressed in time, is called physical life. The utility of 
an asset to a specific owner, expressed in time, is called the service life.” 
Id. Thus, the estimated useful life is separate and distinct from the 
amount of time that machinery and equipment may actually operate. In 
this regard, American Silicon’s argument that RIMA’s depreciation 
method is distortive because RIMA is still using its machinery and 
equipment after full depreciation, logically must fail. Merely because an 
asset which has been fully depreciated is still being used does not mean 
that there has been a distortive shift away from systematically and ra- 
tionally capturing the costs of the machinery and equipment. 


2 The Court notes a recent decision by this court to remand to Commerce a similar depreciation methodology as dis- 
tortive. See American Silicon Technologies v. United States, No. 99-34 (CIT April 9, 1999). The Court declines to follow 
this decision for the reasons discussed herein and in Hercules and Daewoo 
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In addition, the Court agrees with Commerce when it argues against 
changing the depreciation methodology from that accepted in prior re- 
views. Because of the manner in which judicial and administrative re- 
views of antidumping duty orders occur in one year periods, each a 
separate proceeding, it is especially important for all parties that consis- 
tent methods be sustained when possible. Here, the business records 
reasonably reflect costs as required by the statute and the agency dem- 
onstrated a consistent administrative practice which is reasonable and 
permitted by the statute. 

Therefore, the Court sustains Commerce’s conclusion that RIMA’s 
reported depreciation methodology is acceptable. 


IV. CONCLUSION 


For the foregoing reasons, the Court grants Plaintiff's Motion in part, 
denies it in part, and remands. An order will be entered accordingly. 


(Slip Op. 99-86 


TRANSCOM, INC., PLAINTIFF AND L & S BEARING CO., PLAINTIFF-INTERVENOR 
v. UNITED STATES, DEFENDANT, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 97-01-00037 


Dated August 20, 1999 


ORDER 


TSOUCALAS, Senior Judge: In accordance with the decision (June 16, 
1999) and mandate (Aug. 9, 1999) of the United States Court of Appeals 
for the Federal Circuit, Appeal No. 98-1401, it is hereby 

ORDERED that the judgment and order of this Court in Transcom, Inc. 
uv. United States,22CIT _, 5 F Supp. 2d 984 (1998), is vacated; and it 
is further 

ORDERED that this case is remanded to the United States Department 
of Commerce, International Trade Administration (“Commerce”), to 
refund to Transcom, Inc. antidumping duty deposits made in excess of 
the 2.96% “all others” rate established in the initial investigation on ta- 
pered roller bearings (“TRBs”) that is obtained from unnamed export- 
ers of TRBs from the People’s Republic of China during the fourth, fifth 
and sixth administrative reviews of the antidumping duty order. 
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(Slip Op. 99-87) 


HOOGOVENS STAAL GROEP BV. ET AL., PLAINTIFFS uv. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 93-09-0057 
(Dated August 20, 1999) 


MEMORANDUM AND ORDER 


WATSON, Senior Judge: This is one of a number of antidumping duty 
cases that recently were reassigned to the writer from the late Honor- 
able Dominick L. DiCarlo.! Upon receipt of a copy of the Clerk’s docket 
sheet it appears that on January 12, 1994 an order was entered estab- 
lishing a briefing schedule, but thereafter, on February 11, 1994, the 
court granted plaintiff Hoogovens’ motion to stay proceedings pending 
resolution of related actions. Aside from some motions to amend a Judi- 
cial protective order, no action whatever was taken by plaintiff, or by any 
other party to these consolidated actions, since September 29, 1994, a 
period of five years, except of course the recent reassignment of the case. 

In view of the five year dormancy of this action, all parties, including 
intervenors, are hereby directed to file with this court within thirty days 
of the date of this order an amended Joint Status Report (particularly 
with regard to USCIT Rule 56.2(a)(3)), and if appropriate, an amended 
Proposed Briefing Schedule and/or Proposed Scheduling Order. 

Alternatively, if plaintiffs now desire to voluntary dismiss this action, 
plaintiffs may dispose of this case in accordance with USCIT 56.2(g). 


(Slip Op. 99-88) 
MICRON TECHNOLOGY, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 


LG SEmIcon Co. Lrp., AND LG SEMICON AMERICA, INC., DEFENDANT- 
INTERVENORS 


Court No. 97-02-00205 
(Dated August 23, 1999) 


JUDGMENT ORDER 


GOLDBERG, Judge: Upon consideration of the Department of Com- 
merce, International Trade Administration’s Final Results of Redeter- 
mination Pursuant to Court Remand, Micron Technology, Inc. v. United 


1 These consolidated actions were reassigned to the writer by order of July 9, 1999 and the papers were delivered to 
me by the Clerk on August 19, 1999. 
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States, Slip Op. 99-29 (March 25, 1999), July 16, 1999 (“Remand Re- 
sults”), of defendant-intervenor LG Semicon’s comments on the Re- 
mand Results, of defendant United States’s comments on the Remand 
Results, and all other papers filed herein, it is hereby 

ORDERED that the Remand Results are sustained in all respects; and it 
is further 

ORDERED that, all other issues having been previously decided in this 
case, judgment is entered in accordance with the Court’s opinion in Mi- 
cron Technology, Inc. v. United States,23 CIT ___, 40 F. Supp.2d 481 


1999) 


(Slip Op. 99-89) 


UNITED STATES OF AMERICA, PLAINTIFF v. 
DEBELLAS ENTERPRISES, INC., AND ANTHONY DEBELLAS, DEFENDANTS 


Court No. 92-10-00669 
Defendant Anthony DeBellas’s Motion to Dismiss is denied. ] 
(Dated August 24, 1999) 


David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (A. David 
Lafer and Franklin E. White, Jr.), for plaintiff. 

Fotopulos & Spridgeon (Thomas E. Fotopulos), for defendant. 


MEMORANDUM OPINION AND ORDER 

MusGRaVE, Judge: This is an action to recover a civil penalty pursuant 
to 19 U.S.C. § 1592. Defendant Anthony DeBellas moves that he be dis- 
missed from this action because the United States Bankruptcy Court for 
the Middle District of Florida has entered an order discharging him 
from liability for the civil penalty to the extent that it is based upon com- 
pensating the government for actual pecuniary loss. See Order of the 
United States Bankruptcy Court for the Middle District of Florida (Au- 
gust 26, 1998) (“Bankruptcy Court Order”) at 2. Defendant argues that 
the civil penalty provided for in 19 U.S.C. § 1592 must be based upon 
compensating the government for its actual pecuniary loss; therefore, 
the government is barred from recovery by the bankruptcy court’s or- 
der. Defendant also argues that if the civil penalt exceeds the govern- 
ment’s actual loss, it violates the Double Jeopardy Clause because he 
has already admitted criminal liability in connection with one of the en- 
tries. For the reasons set forth herein, Defendant’s motion is denied. 


BACKGROUND 
Plaintiff, the United States Customs Service, alleges that from Sep- 
tember 13, 1984, through October 15, 1987, Defendants, Anthony De- 
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Bellas and DeBellas Enterprises, Inc., fraudulently entered wearing 
apparel into the United States under cover of 56 consumption entries. 
Plaintiff filed this action on October 7, 1992, seeking to have Defendants 
adjudged jointly and severally liable for a civil penalty in the amount of 
$1,568 ,044.00 plus interest, unpaid duties in the amount of $102,599.86 
plus interest, costs of suit, and attorney fees. 

On February 6, 1997, Defendant Anthony DeBellas filed a voluntary 
petition for relief under Chapter 7 of the United States Bankruptcy 
Code. This Court ordered that the present action be stayed pending the 
resolution of the bankruptcy proceeding. Defendant subsequently filed 
with this Court a Discharge of Debtor issued by the bankruptcy court. 
Shortly thereafter, Plaintiff filed a motion to lift the stay of proceedings 
and schedule trial. In its motion, Plaintiff conceded that Defendant’s li- 
ability for any unpaid duties was discharged by the bankruptcy court 
ruling, but argued that the civil penalty was excepted from discharge. 
Defendant then reopened his bankruptcy case and filed an adversary 
proceeding against Plaintiff. On November 14, 1997, this Court issued 
an order deferring a ruling on I'llintiffs motion to lift the stay and sched- 
ule trial pending a decision by the bankruptcy court in the adversary 
proceeding. 

The bankruptcy court subsequently issued an order stating that 
should the United States ultimately succeed in proving the merits 
of its fraud complaint in the United States Court of International 
Trade, the civil fraud penalty assessed by the U.S. Customs Service 
is excepted from this Court’s prior discharge of debtor to the extent 
that the penalty ultimately imposed by the United States Court of 
International Trade against Anthony John DeBellas is not based 
upon compensating the government for actual pecuniary loss. 


Bankruptcy Court Order at 2. On May 11, 1999, Defendant filed the mo- 
tion to dismiss which is presently before this Court. 
DISCUSSION 

The Court first considers Defendant’s argument that the civil penalty 
must be based on compensating Plaintiff for its actual pecuniary loss. As 
a preliminary matter, the Court notes that there is nothing in the lan- 
guage of 19 U.S.C. § 1592 indicating that the amount of the penalty is in 
any way related to costs incurred by the government. Defendant bases 
his argument on prior opinions of this Court which have stated that 
§ 1592 penalties can be considered a form of liquidated damages “to 
defray the enfotcement expenses” and remedy the government’s “inju- 
ry of having its trade, economic, and foreign policies ftustrated or 
impeded.” United States v. Murray, 5 CIT 102, 106,561 F. Supp. 448, 453 
(1983) (quoting United States v. Alcatex, Inc., 328 F. Supp. 129 (S.D.N-Y. 
1971)); accord United States v. Ziegler Bolt & Parts Co., 19 CIT 13 
(1995); United States v. Dantzler Lumber & Export Co., 16 CIT 1050, 8 
10 F Supp 1277 (1992); United States v. Valley Steel Products Co., 14 CIT 
14, 729 F Supp. 1356 (1990). However, this language does not reflect the 
statutory basis for assessing the penalty. When properly understood in 
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the context of the opinions, these statements merely explain how the 
penalty functions from a practical standpoint. In these cases the Court 
was addressing the issue of whether the civil penalty was so excessive 
compared to the harm inflicted by the alleged violation that it consti- 
tuted acriminal punishment. The Court concluded that the penalty pro- 
vided by 19 U.S.C. § 1592 was not excessive because the money received 
could be used to remedy the monetary and non-monetary losses result- 
ing from a violation of the customs laws, which would otherwise go unre- 
dressed.* Thus, in terms of its practical effect, the money received from 
the civil penalty functions in much the same way as an award of liqui- 
dated damages, but this is not the essential purpose of the penalty. 

Congress’s purpose for enacting 19 U.S.C. § 1592 was to “encourage 
the accurate completion of the entry documents upon which Customs 
must rely to assess duties and administer other customs laws.” S. Rep. 
No. 95-778, at 17 (1978), reprinted in 1978 U.S.C.C.A.N. 2211, 2229. The 
sole statutory basis for determining the amount of the penalty is the de- 
fendant’s conduct, not the amount of incidental loss and harm suffered 
by the government. See 19 U.S.C. § 1592(a) and (c). Therefore, since the 
penalty amount is based on the defendant’s conduct rather than the 
government’s “actual pecuniary loss,” the bankruptcy court order does 
not bar Plaintiff from recovering a civil penalty imposed by this Court 
under 19 U.S.C. § 1592. 

The Court now considers Defendant’s second argument, that the pen- 
alty violates the Double Jeopardy Clause to the extent that it exceeds the 
government’s actual pecuniary loss. In prior opinions, this Court has 
uniformly rejected double jeopardy arguments against actions based on 
19 U.S.C. § 1592. See United States v. Ziegler Bolt & Parts Co., 19 CIT 13 
(1995); United States v. Dantzler Lumber & Export Co., 16 CIT 1050, 810 
F Supp 1277 (1992); United States v. Valley Steel Products Co., 14 CIT 
14, 729 F Supp. 1356 (1990); United States v. Murray, 5 CIT 102, 561 F. 
Supp. 448 (1983). However, the Court’s analysis in the majority of these 
opinions was guided by United States v. Halper, 490 U.S. 435 (1989), 
which was overruled by Hudson v. United States, 522 U.S. 93 (1997). Al- 
though the test set forth in Hudson leads the Court to the same conclu- 
sion it reached under Halper, since no opinion of this Court has 
examined 19 U.S.C. § 1592 in light of Hudson it is appropriate to do so 
now. 

In Hudson the Supreme Court noted that “all civil penalties have 
some deterrent effect,” and “[i]f a sanction must be ‘solely’ remedial 
(i.e., entirely nondeterrent) to avoid implicating the Double Jeopardy 
Clause, then no civil penalties are beyond the scope of the Clause.” 522 
US. at 102. To avoid this outcome, the Supreme Court reaffirmed the 
traditional test for evaluating whether a civil penalty places a defendant 
in double jeopardy. Id. at 96. See also United States v. Murray, 5 CIT 102, 


* The Court also has discretionary power to award penalty amounts less than the maximum authorized by the stat- 
ute, and it may consider the harm done to the government when making this determination. See United States v. Gor- 
don, 10 CIT 292, 634 F Supp. 409 (1986); United States v. Modes, 17 C11T 627, 826 F. Supp. 504 (1993). Nevertheless, 
the primary basis for the penalty is the unlawftil conduct of the defendant. See 19 U.S.C. § 1592(a) and (c) 
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561 F Supp. 448 (1983); United States v. Alcatex, Inc., 328 F. Supp. 129 
(S.D.N.Y. 1971) (applying the traditional test to 19 U.S.C. § 1592). The 
traditional inquiry has two parts. First, the court examines “whether 
the legislature, ‘in establishing the penalizing mechanism, indicated ei- 
ther expressly or impliedly a preference for one label or the other,’” civil 
or criminal. Id. at 99 (citing United States v. Ward, 448 U.S. 242, 248 
(1980)). Second, even if the legislature intended a penalty to be civil, the 
court examines whether the purpose and effect are such that the penalty 
is actually a criminal punishment. Hudson, 522 US. at 99 (citing Ward, 
448 US. at 248-49; Rex Trailer Co. v. United States, 350 U.S. 148, 154 
(1956)). The examination of the purpose and effect of acivil penalty stat- 
ute is guided by the following factors: 


(1) “[w]hether the anction involves an affirmative disability or re- 
straint”; (2) “whether it has histotcally been regarded as a punish- 
ment”; (3) “whether it comes into play only on a finding of scienter”; 
(4) “whether its operation will promote the traditional aims of 
unishment—retribution and deterrence”; (5) “whether the behav- 
ior to which it applies is already a crime”. * * * 


Hudson, 522 US. at 99 (quoting Kennedy v. Mendoza-Martinez, 372 U.S. 
144, 168-69 (1963)).2 Where Congress has indicated that the penalty is 
“civil,” the “clearest proof” is required before a court may deem it un- 
constitutional based on its purpose and effect. Hudson, 522 U.S. at 100 
(quoting Ward, 448 U.S. at 249). 

When 19 U.S.C. § 1592 is examined in light of the traditional test set 
forth in Hudson, it becomes clear that although the statute has a puni- 


tive aspect, it does not violate the Double Jeopardy Clause. As to the first 
part of the test, the statute expressly states that the penalty is civil. See 
19 U.S.C. § 1592(c)(1)-(3) (stating that a violation of subsection (a) is 
punishable by a civil penalty). Furthermore, analysis under the second 
part of the test reveals that the statute is also civil in purpose and effect 
based on the factors articulated in Hudson, supra. 

The Court begins its analysis under Hudson by noting that the stat- 
ute does not contemplate the imposition of an “affirmative disability or 
restraint,” such as prison or probation. Second, the only sanction autho- 
rized is a monetary payment, which has never been viewed as punish- 
ment. See Hudson, 522 US. at 104. Third, the Court notes that a finding 
of scienter is not required for the statute to come into play. Subsection (c) 
provides different maximum penalty amounts depending on whether 
the violation of subsection (a) involves fraud, gross negligence, or negli- 
gence. Although there is a scienter requirement for certain penalty 
amounts, a penalty can still be imposed where the conduct involves only 
simple negligence. Cf: Hudson, 522 U.S. at 104-05 (holding that scienter 
was not a prerequisite to debarment where the defendant could be de- 
barred for a “continuing” violation irrespective of whether it was will- 


San me : ‘i o 

“The Hudson opinion cites seven factors as “useful guideposts,” but only uses these first five factors in its analysis of 
the civil sanction at issue in that case. Since this Court’s conclusion on each of these five factors mirrors the conclusions 
reached by the Supreme Court in Hudson, it is unnecessary to extend the scope of the analysis beyond these factors 
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ful). Even if the highest penalty amount available under 19 U.S.C. 
§ 1592(c) is awarded based on a finding of fraudulent conduct, the fact 
that scienter was a consideration in imposing the actual penalty is not 
sufficient to create a violation of the Double Jeopardy Clause if the other 
factors indicate that the penalty is civil in nature. See Hudson at 101 
(citing Kennedy, 372 U.S. at 169) (“[N]o one factor should be considered 
controlling as they ‘may often point in differing directions.’”). 

Continuing the analysis of purpose and effect, under the fourth Hud- 
son factor, the Court recognizes that 19 U.S.C. § 1592 will deter others 
from engaging in the prohibited conduct. However, as the Supreme 
Court noted in Hudson, “deterrence ‘may serve civil as well as criminal 
goals.’” 522 U.S. at 105 (quoting United States v. Ursery, 518 U.S. 267, 
292 (1996)). By deterring others from entering or attempting to enter 
merchandise into the United States by means of a materially false docu- 
ment, or one in which material information was omitted, the penalty en- 
courages “the accurate completion of the entry documents upon which 
Customs must rely to assess duties and administer other customs laws,” 
S. Rep. No. 95-778, at 17 (1978), reprinted in 1978 U.S.C.C.A.N. 2211, 
2229, thereby promoting the trade, economic, and foreign policies of the 
United States and furthering the stability and predictability of interna- 
tional commerce, see United States v. Murray, 5 CIT 102, 561 F. Supp. 
448 (1983). Finally, although the conduct for which the civil penalty may 
be imposed might also give risc to criminal prosecution, the Supreme 
Court has held that “this fact is insufficient to render mone) penalties 
criminally punitive.” Hudson, 522 U.S. at 105 (citing Ursery, 518 U.S. at 
292). 

Based on the court’s prior opinions and its analysis of 19 U.S.C. § 1592 
under the test set forth in Hudson, it is clear that the civil penalty pro- 
vided by the statute is not based on compensating the government for 
actual pecuniary loss and equally clear that it does not place a defendant 
in danger of double jeopardy. Therefore, the government is not barred 
from recovery by the bankruptcy court order and Defendant’s motion to 
dismiss is denied. The Court declines to address the issue raised by the 
parties concerning whether the penalty amount may be divided and a 
portion designated as compensation for the government’s actual pecu- 
niary loss. At this stage in the proceedings this issue is not ripe for adju- 
dication since no penalty has been assessed. 


CONCLUSION 


For the foregoing reasons, the Motion to Dismiss Defendant Anthony 
DeBellas is denied. 
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(Slip Op. 99-90) 


UNITED STATES, PLAINTIFF v. So’S USA Co., INC., AND 
WASHINGTON INTERNATIONAL INSURANCE CO., DEFENDANTS 


Court No. 97-05-00922 


[Defendants’ motion for summary judgment granted, plaintiff's motion for summary 
judgment denied. ] 


(Dated August 26, 1999) 


David W. Ogden, Acting Assistant Attorney General, Joseph I. Liebman, Attorney in 


Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division 
United States Department of Justice (Bruce N. Stratuvert), A. Ted Kundrat, Office of Assis- 
tant Chief Counsel, United States Customs Service, of counsel, for plaintiff. 

Sandler, Travis & Rosenberg and Glad & Ferguson, PC. (T. Randolph Ferguson, and 
John M. Daley), of counsel, for defendants. 


OPINION 

RESTANI, Judge: This matter is before the court on cross-motions for 
summary judgment. When deciding cross-motions for summary judg- 
ment, the court considers each motion separately, and on each views the 
facts in the light most favorable to the non-moving party. See Heublein, 
Inc. v. United States, 996 F.2d 1455, 1461 (2d Cir. 1993). The United 
States commenced this suit to demand payment of liquidated damages 
on a bonded Customs obligation. The court has jurisdiction pursuant to 
28 U.S.C. § 1582(2) (1994). 


BACKGROUND 

So’s USA Company, Inc. (“importer”) is an importer of a Taiwanese 
product labeled Pearl Face Cream. The importer entered the face cream 
through the port of Los Angeles, California on November 30, 1990. 
Gov’t Statement of Facts, 116 at 2. The facts of this case are not entirely 
clear because Customs has misplaced the original entry file that con- 
tains the documents concerning the entry of Pearl Face Cream into the 
United States by So’s. For the purposes of summary judgment, however, 
the material facts are discernible. 

So’s entered into a single entry bond, Customs Form 301,! with Wash- 
ington International Insurance Company (the “surety”). Customs 
Bond, Compl., Tab 1, at 1. The bond was delivered to United States Cus- 
toms Service (“Customs”) on November 16, 1990. Gov’t Statement of 
Facts, 1 1 at 1. The entry bond insures that the surety will deliver the 
amount due if the importer defaults on its obligations. Customs Bond 
CF 301 entered into by So’s and Washington incorporated the obliga- 
tions enumerated in 19 C.ER. § 113.62 (1999).* Customs Bond, Compl., 
Tab 1, at 1. 


4 The single entry bond for Entry No. 409-0513137-7 was prepared in the amount of $53,000.00. Customs Bond, 
Compl., Tab 1, at 1 

9a . >> } 7 

“Sections (a)(1),(b),(j),(k),()) of 19 C.FR. § 113.62 have been altered or added since 1990; however, the relevant sec- 
tions of this regulation for purposes of this case have not changed since 1990 
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A second form involved in this entry process is an Entry/Immediate 
Delivery Form, CF 3461. There are six identified CF 3461s in this case 
which are marked with a varying combination of stamps. Copies of So’s 
CF 3461 were included in three different files* during the entry process: 
(1) the Customs entry file, (2) the Food & Drug Administration (“FDA”) 
entry file, and (3) the Fines, Penalties & Forfeiture file (“FP&F).4 

Because of the missing Customs file, it is unclear from the record 
which stamped CF 3461 the Government sent to defendants. The Gov- 
ernment alleges that on November 21, 1990, an FDA employee sent a CF 
3461 with a stamped “Hold at CES® for FDA Examination” to Darrell, 
the importer’s customhouse broker.® See Entry/Immediate Delivery 
Form, Compl., Tab 2, at 1. An apparent copy of this CF 3461 is located in 
the FP&F file. This CF 3461 has both the rectangular “Hold at CES” 
stamp and a triangular stamp, which reads: “FDA May Proceed: No 
FDA Sample is Desired from this Entry.” 

The Los Angeles District Public Bulletin 86-106 (“Bulletin”) con- 
tains a list of the stamps used at the time of So’s entry in the Los Angeles 
port. See Los Angeles Public Bulletin 86-106 (Oct. 3, 1986), at 10-13, 
Defs.’ App., Ex. B, Tab B10, at 13. The rectangular “Hold at CES” stamp 
is not described in this Bulletin. The triangular stamp is listed in the 
Bulletin, as one of the stamps used when the package is acceptable to 
FDA.’ See Los Angeles Public Bulletin 86-106, at 10-3, Defs.’ App., Ex. 
B, Tab B10, at 3. 

The FDA entry file in this case contains three copies of the CF 3461, 
none of which have the same combination of stamps as those on the CF 
3461 the Government claims was sent to So’s.® Each form is dated No- 
vember 15, 1990, and the stamps on these CF 3461s are dated November 
21, 1990. The first form in this file has “cargo control” handwritten on 
the right side and also has the “Hold at CES” stamp.° Entry/Immediate 
Delivery Form, at 37-4, Defs.’ App., Ex. C, Tab C37, at 4. The second 
form merely has a “scribbled” triangular “May Proceed” stamp. Entry 
Immediate Delivery Form, at 37-5, Defs.’ App., Ex. C, Tab C37, at 5. The 
third form does not have any stamps or other relevant markings. Entry 
Immediate Delivery Form, at 37-6, Defs.’ App., Ex. C, Tab C37, at 6 


’ A fourth file, kept by So’s customhouse broker was destroyed, following protocol, after five years from the date of 


Defs.’ Mot. for Summ. J. at 17 


FP&F file is opened by Customs when an alleged import violation has taken place. Victoria Jefferson, FP&F 
zal $ st, was deposed and testified that there would be no way of knowing which documents in the FP&F 
n the original Customs entry file. Jefferson Dep. (Dec. 17, 1998), at 22, Def.’ App., Ex. U, at 7 
° CES is a Centralized Examination Station. A CES is a privately operated facility where imported merchandise is 
made available to Customs officers for physical examination. See T.D. 93-6, 27 Cust. Bull. 19, 20 (1993) 
© Defendants accept this factual statement for purposes of summary judgment 
‘ Lloyd Lehrer, an FDA compliance officer, indicated that the triangular stamp may have been crossed off. He based 
this conclusion on a “scribble” which appears across the stamp. Lehrer Dep. (Dec. 16, 1998), at 98, Defs.’ App., Ex. C, at 
7. This “scribble” is difficult to discern. It could well be another notation, such as a signature 
©The Los Angeles Public Bulletin states that the FDA package, prepared by the importer’s customhouse broker, 
should contain two photocopies of the CF 3461. See Los Angeles Public Bulletin 86-106, at 10-2, Defs.’ App., Ex. B, Tab 
B10, at 2. The customshouse brokers, however, often submit multiple copies of this form. Lehrer Dep., at 33, Gov't Mot 
for Summ. J., Tab 1, at 29 
9 “Cargo control is a mechanism which requires a particular importer or a particular commodity which has an identi- 
fied history of problem, or [FDA has] some other reason to secure the cargo, whereby [FDA notifies] Customs, via the 
rubber stamps [placed] on the 3461, that the cargo is not to be released from [FDA] custody or from * * * 


[Customs’] 
custody until [there is some further notice]. Lehrer Dep., at 92-93, Defs.’ App., Ex. C, at 5-6 
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The FP&F file contains three copies of the CF 3461.!° These three 
documents do not contain any combination of the stamps which are on 
the CF 3461s located in the FDA file. One copy does not have any 
stamps, but has a handwritten notation, “Price 11-27-90,” and is signed 
and dated November 30, 1990 by U.S. Customs Inspector, Pilar Murphy. 
See Entry/Immediate Delivery Form, Defs.’ App., Ex. B, Tab B14. The 
Customs inspector conceded that this signed form indicates that the car- 
go passed Customs’ examination and that Customs released it. Murphy 
Dep. (Dec. 17, 1998), at 60-62, Gov’t Mot. for Summ. J., Tab 1, at 6-8. 
Another form, signed and dated November 30, 1990, is marked with a 
stamp indicating that Customs released the face cream for a Mobile 
Entry Team Exam.!"/!2 See Entry/Immediate Delivery Form, Defs.’ 
App., Ex. B, Tab B8. The third form is marked with both the rectangular 
“Hold at CES” stamp and the triangular “May proceed” stamp. See 
Entry/Immediate Delivery Form, Defs.’ App., Ex. B, Tab BY. This is the 
same form, or a copy of the same form, which the Government repre- 
sents was sent to So’s. 

It is undisputed that So’s filed for entry/immediate delivery on No- 
vember 20, 1990. See Gov’t. Statement of Facts, 14 at 2. It appears from 
the CF 3461 with the “MET Exam” stamp that on November 27, 1990, 
the goods were released from Customs for delivery to the Price Transfer 
CES. Defs.’ Statement of Facts, No. 7 at 3; Entry/Immediate Delivery 
Form, Defs.’ App., Ex. B, Tab B8. Both parties agree that the merchan- 
dise was examined by Customs between November 15 and November 
30, 1990, during the time it was held at the CES. Gov’t Mot. for Summ. J. 
at 7; Defs.’ Mot. for Summ. J. at 6. The parties contest, however, whether 
the FDA conducted its examination of the Pearl Cream at that time.!° 
Customs and the FDA examine imported merchandise for different ob- 
jectives. The FDA examines the merchandise for public health and safe- 
ty purposes, pursuant to 21 U.S.C. § 381(a) (1994), and Customs 
examines the merchandise for tariff law purposes, see 19 C.FR. § 151.1 
(1999). Customs, however, is responsible for carrying out FDA deci- 
sions, “in accordance with customs law and regulation.” United States v. 
Utex Int’l Inc. , 857 F.2d 1408, 1411 (Fed. Cir. 1988). Customs may release 
the goods without physical examination, 19 C.F-R. § 151.2(a)(2) (1999), 
and Customs may later request samples or additional examination of 
goods which have already been released, 19 C.FR. § 151.11 (1999). 


10 4 review of the deposition testimony led the court to conclude that these three CF 3461s are from the FP&F file 
The court also notes that these three CF 3461s are a part of Exhibit 39 to the Lehrer deposition, which the defendants 
state is a copy of the FP&F file, although they express reservations over whether this is an accurate and complete copy 
of the FP&F file. See Defendants’ letter to CIT (June 28, 1999), at 2-3 


1 ™ 7 1 ’ - 
11 This stamped document allegedly was sent to So’s through its customhouse broker. Defs.’ Mot. for Summ. J. at 5 


12 4 Mobile Entry Team Exe am (“MET”) stamp indicates that a MET exam was performed on the product. A MET I 
Exam is a total “devanning” of the container in which “everything is put on tl he floor f for [Customs’] access * 
[Bloxes [are] randomly opened, merchandise [is] looked at, examined, verified * * *.” Reed Dep. (Aug. 27, 1998), at 
92-93, Defs.’ App., Ex. B, at 11-12 

13 Defendants argue that an FDA officer might have examined the goods at the Price Transfer CES and noted re 
marks on the missing Customs entry file. Defs.’ Statement of Facts, No. 9,n.2. The Government argues that defendants 
should have known that the FDA had not examined the goods because the required FDA stamped copies were not deliv- 
ered to the customshouse broker. Gov't Resp. to Defs.’ Statement of Facts, 1 9, at 6-7. As noted, the customshouse bro- 
ker’s file was destroyed in ordinary course. The court need not resolve this issue 
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On November 30, 1990, Customs released the imported goods to So’s 
custody. Gov’t Statement of Facts, 1 7 at 2. So’s filed entry number 
409-0513137-7 with Customs to enter the face cream through the Port 
of Los Angeles. Id., 16 at 2. So’s states that it inferred from this filing 
that the goods had been examined for all purposes and were admissible. 
See Defs.’ Mot. for Summ. J. at 7.So’s sold the merchandise in December 
of 1990. Defs.’ Statement of Facts, No. 11 at 5. The parties have not ad- 
vised that liquidation has occurred.!4 

On January 16, 1991, the FDA sent a letter to So’s customhouse bro- 
ker, Darrell, informing defendants that the goods needed further ex- 
amination. Letter from FDA to Darrell, Compl., Tab 4, at 1. Neither So’s 
nor Darrell responded to this letter. On March 15, 1991, the FDA asked 
Customs to issue a letter to So’s for redelivery of the Pearl Face Cream to 
Customs’ custody. Letter from FDA to Customs, Compl., Tab 5, at 1. Pur- 
suant to this request, Customs issued a “Notice of Redelivery,” Customs 
Form 4647, to So’s on May 20, 1991. See Gov’t Statement of Facts, 110 at 
3. This notice informed So’s that the merchandise had to be redelivered 
to Customs’ custody within thirty days. Notice of Redelivery, Compl., 
Tab 6, at 1.!° So’s claimed it was unable to redeliver the goods because it 
had already sold the merchandise. So’s failure to redeliver prompted 
Customs to issue a demand for liquidated damages on July 8, 1991. No- 
tice of Penalty or Liquidated Damages, Compl., Tab 7, at 1. When So’s 
refused to pay liquidated damages, the Government requested payment 
from the surety, Washington International. See Gov’t Statement of 
Facts, {1 14 at 8-4. Both So’s and Washington continued to refuse to pay 
liquidated damages after Customs issued a final demand letter on April 
22, 1996. Letter from Customs to Defs.’ Attorney, Compl., Tab 9, at 1. The 
Government filed its complaint on May 30, 1997. 

Defendants claim that the applicable statute of limitations, 28 U.S.C. 
§ 2415(a) (1994), bars this action because the Government filed its com- 
plaint for liquidated contract damages more than six years after Novem- 
ber 1990, when the merchandise was released. The Government 
contends the bond was breached in June 1991 when redelivery was not 
made thirty days after the end of a conditional release period. Thus, it 
argues the suit is timely. 


DISCUSSION 
Section 2415(a) of Title 28 provides that “every action for money dam- 
ages brought by the United States * * * which is founded upon any con- 
tract * * * shall be barred unless the complaint is filed within six years 
after the right of action accrues * * *.” The Government’s right of action 
on the contract accrues when the terms of the Customs bond are brea- 


14 The court presumes that when redelivery is urdered before liquidation, liquidation ordinarily does not occur, be- 
cause liquidation is intended to resolve all issues within Customs’ jurisdiction, including admissibility. See Utex, 857 
F.2d at 1409 (“when goods are finally liquidated they are deemed admissible.” ). 

15 The relevant language on the redelivery notice provides, “Deliver to Customs all merchandise which has been 
released to you under the terms of the entry bond * * *. Articles not returned within 30 days of this notice become liable 


for liquidated damages.” It further states, “To avoid liquidated damages, this merchandise must be destroyed or ex- 
ported to the sender.” Notice of Redelivery, Compl., Tab 6, at 1. 
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ched. See United States v. Cocoa Berkau, Inc., 990 F.2d 610, 613 (Fed. Cir. 
1993). In order to determine whether the statute of limitations has run, 
the court must determine whether the goods were conditionally re- 
leased and whether this release created an extended period for issuance 
of the redelivery notice, so that the contract would be breached by fail- 
ure to redeliver. Customs regulation 19 C.FR. § 113.62(d) provides: 


If merchandise is released conditionally from Customs custody to 
the principal before all required evidence is produced * * * or before 
its right of admission into the United States is determined, the prin- 
cipal agrees to redeliver timely, on demand by Customs, the mer- 
chandise released if it: 
(1) Fails to comply with the laws or regulations governing ad- 
mission into the United States; 


(2) Must be examined, inspected, or appraised as required by 
19 U.S.C. 1499: 


It is understood that any demand for redelivery will be made no lat- 
er than 30 days after the date that the merchandise was released or 
30 days after the end of the conditional release period (whichever is 
later). 

The Government asserts two reasons supporting its argument that 
So’s first breached the bond on June 19, 1991, when it failed to redeliver 
the goods within the thirty day time limit specified by the notice to rede- 
liver. In its first argument, the Government contends that Customs re- 
leased the goods conditionally in November 1990, when the goods were 
released prior to liquidation. The Government cites 19 C.F.R. § 141.0a(i) 
(1999) which states, “‘released conditionally’ means any release from 
Customs custody before liquidation.” !® In its motion for summary judg- 
ment, the Government raises its second argument that the FDA re- 
quested a sample of the face cream,!” and that because of this request, 
So’s had a legal obligation to hold the goods pursuant to 21 C.FR. § 1.90 
(1999). See Gov’t Mot. for Summ. J. at 2, 7-8, 11. Thus, when So’s sold 
the goods, this constituted a breach of the Customs bond. In its memo- 
randum in opposition to defendants’ motion for summary judgment, 
however, the Government admits that a violation of 21 C.FR. § 1.90, 
which is an FDA regulation not incorporated into the bond, does not give 
rise to liability under a Customs bond. Gov’t Memo. in Opp’n to Summ. 
J. at 3. Nevertheless, the Government insists that “FDA’s decision to 
sample the Pearl Cream in conjunction with its non-issuance of a ‘may 
proceed notice’ prior to release by Customs established a ‘conditional re- 
lease period’ as described at 19 C.FR. § 113.62(d).” Gov’t Mot. for 
Summ. J. at 11. 

The Government’s argument that “any release before liquidation is 
conditional,” for purposes of 19 C.FR. § 113.62(d), is contrary to Cus- 


16 This definition of “released conditionally” has not changed since 1990 

17 The Government does not explicitly state that the “Hold at CES” stamp is a request for a sample, although it does 
so state in its statement of facts. See Gov’t Statement of Facts, 15 at 2 (“FDA stamped and sent a notice of sampling to 
So’s on [CF 3461] * * * which read: ‘Hold at CES for FDA Examination.””) 
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toms’ own analysis. In a 1986 ruling Customs stated that, “‘end of the 
conditional release period’ in 19 C.FR. 113.62(d) refers to time limits 
[established by regulation] and does not refer to the liquidation of the 
entry.” C.S.D. 86-21, 20 Cust. Bull. 631, 644 (1986). The ruling further 
states, “[t]he language in 19 C.FR. 141.0a(i) does not purport to affect 
the meaning of the bond language which is set forth in another Part of 
the Customs Regulations.” Jd. at 642. As explained in the ruling, if the 
language in 19C.FR.§ 141.0a(i) controlled the language in the Customs 
bond, then the phrase “end of the conditional release period” in 19 
C.ER. § 113.62(d) would only refer to the liquidation of the entry. Ac- 
cording to the ruling, this interpretation leads to a conflict with the bond 
language which states “whichever is later,” and makes the entire first 
clause meaningless for Customs’ purposes, because a period that ended 
thirty days after liquidation would always be subsequent to a period that 
ended thirty days after release. See id. Thus the ruling states that the 
definition of released conditionally in 19 C.FR. § 141.0a(i), “merely 
states a general truism; that is, liquidation * * * closes all issues on that 
entry * * * for the Government and the importer.” Jd.!8 The ruling goes 
on to note that as liquidation resolves all issues between the parties in- 
cluding admissibility, no redelivery notice may be issued after liquida- 
tion. Thus, thirty days after the end of the conditional release period 
cannot mean thirty days after liquidation. Accord Cust. HQ Rul. 
088880, 1992 U.S. Cust. HQ Lexis 1682, at *7 (Mar. 19, 1992) (citing 
Utex, 857 F.2d 1408). 

Later rulings, while adhering to the holding of the 1986 ruling, make 
clear that a finite conditional release period does not have to be estab- 
lished expressly by regulation, but may also be established by other no- 
tice not inconsistent with the regulatory scheme. Cust. HQ Rul. 222826, 
1991 U.S. Cust. HQ Lexis 1386, at *1 (Mar. 7, 1991); C.S.D. 90-99, 24 
Cust. Bull. 574, 577 (1990) (finding that a request for a sample for mark- 
ing purposes commences a conditional release period; period ends when 
Customs receives the sample). The Government argues that the absence 
of a “may proceed notice” by the FDA is sufficient notice to establish a 
conditional release period. See Gov’t Reply on its Mot. for Summ. J. at 4. 

The court finds that regardless of which CF 3461 So’s received from 
either FDA or Customs, the face cream was not conditionally released 
on November 30, 1990 for three reasons. First, as indicated, at the rele- 
vant time there was no finite regulatory conditional release period es- 
tablished. 

Second, So’s received no other notice that a conditional release had 
begun. As apparently recognized by Customs, notice, regulatory or 
otherwise, is essential to the establishment of a conditional release per- 
iod. The importer must be made aware of its obligations in the case of a 
conditional release period. It makes no commercial or equitable sense to 


1k L ’ 

+© The court need not decide whether this entire analysis is correct. Customs took the position prior to the time of 
the release at issue that for purposes of the bond the “end of the conditional release period” was not synonymous with 
liquidation. Thus, defendants could not have had notice of the opposite 
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leave an importer in the dark as to the status of its goods. In the absence 
of some type of notice an importer may presume it is free to dispose of 
the goods thirty days after release. See 19 C.FR. § 113.62(d). 

Third, there was no request for a sample, which the government ar- 
gues also may commence a conditional release period. See C.S.D. 90-99, 
24 Cust. Bull. at 577. The “Hold at CES for FDA Examination” stamp 
was not a request for a sample. The Bulletin for the Los Angeles port in- 
dicates that an octagonal stamp bearing the words: “FDA Notice of Sam- 
pling, Do Not Release” or a rectangular stamp bearing the words: “This 
Shipment Must Be Held Intact FDA Notice of Sampling” are used to re- 
quest a sample. See Los Angeles Public Bulletin 86-106, at 10-13, Defs.’ 
App., Ex. B, Tab B10, at 13. Moreover, a request for a sample would have 
been accompanied by another FDA form, the Land Port Entry form (FD 
720). Id. at 10-3. In many Customs cases a CF 28, Request for Informa- 
tion, or other appropriate form indicates that a conditional release peri- 
od has begun. See C.S.D. 90-99, 24 Cust. Bull. at 577. 

In this case, there is no evidence that a form indicating a notice of sam- 
pling was given to defendants or that a sample or laboratory inspection 
was to take place.!? Although the FDA Compliance Officer, Lloyd Leh- 
rer, states that a rectangular stamp was used because the employee be- 
lieved the firm was suspect, see Lehrer Dep., at 99, Defs.’ App., Ex. C, at 
7, there is no evidence from which the court could conclude that this 
stamp communicated to So’s that a sample was requested or that a con- 
ditional release period had been established. 

If Customs’ view that the absence of a “may proceed” notice estab- 
lishes a conditional release period has any viability, it does not affect this 
case. Customs rulings issued six year after the entry at issue state that 
failure to issue a “may proceed notice” establishes a conditional release 
period. See Cust. HQ Rul. 225807, 1995 U.S. Cust. HQ Lexis 1031, at *6 
(Dec. 4, 1995); Cust. HQ Rul. HQ 225825, 1996 U.S. Cust. HQ 1084, at *3 
(Mar. 19, 1996). In November 1990, however, So’s was not on notice that 
the absence of a “may proceed” notice could establish a conditional re- 
lease period.?° Cf C.S.D. 90-99, 24 Cust. Bull. at 577 (1990) (finding that 
a request for a sample establishes a conditional release period; no men- 
tion that the absence of “may proceed” notice without a request for a 
sample establishes a conditional release period). The Government’s re- 
liance on the statement in the Los Angeles Bulletin that all FDA regu- 
lated merchandise must be held until the FDA issues a “May Proceed” 


19 FDA’s January 1991 letter to Darrell states that it issued an FD 720 to So’s. Letter from FDA to Darrell, Compl., 
Tab 4, at 1. No form is attached to the letter in the file. A poor copy of an FDA 713a, which appears to be a form accompa 
nying a request for a sample, and which is unattached to any correspondence to So’s or any request for a sample, is 
located in the FDA file. See FDA 713a, at 37-11, Defs.’ App., Ex. C, Tab C37, at 11. The Government stated in its re 
sponse to defendants’ request for admissions that this form is proof that the FDA issued an FD 720. Gov't Resp. to Req 
for Admis., 1 10, Defs.’ App., Ex. R, at 4. Neither party, however, drew the court’s attention to this form in the motions 
for summary judgment. The court cannot conclude that this isolated form demonstrates timely anc sient notice of 
the FDA’s intent to sample the face cream, particularly in the light of the fact that the FDA stamp on the CF 3461 was 
not one of the stamps used to request a sample. See Los Angeles Public Bulletin 86-106, at 10-13, Defs.’ App., Ex. B, 
Tab B10, at 13 

20 Moreover, the CF 3461 with botha “may proceed” stamp and a rectangular “hold” stamp sent conflicting notice to 
the importer. Although the depositions indicate that the triangular stamp was scribbled on, if the importer is provided a 
photocopy, this scribble would not be totally evident. As indicated, even if visible, the meaning of the scribble is unclear. 





4? CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 40, OCTOBER 6, 1999 


or “Release Notice” is insufficient, because the Bulletin does not notify 
an importer that the absence of such clearance establishes a conditional 
release period. See Los Angeles Public Bulletin 86-106, at 10-1, Defs.’ 
App., Ex. B, Tab B10, at 1. Furthermore, the 1995 and 1996 rulings in- 
volve a request for a sample as well as the absence of a “may proceed” 
notice. It would appear that some clear indication that the release is con- 
ditional and notice of what event would end the conditional release peri- 
od are required. 

The Government claims a breach, based on failure to redeliver follow- 
ing the conditional release period, occurred in June 1991. A suit based 
on any breach that may or may not have occurred prior to June 1991 
would be barred by the statute of limitations. The court need not, there- 
fore, determine whether So’s is correct that any breach that occurred 
was in November of 1990.2! In the absence of a validly noticed condition- 
al release period, Customs had thirty days from the date of release to is- 
sue a notice of redelivery. See 19 C.FR. 113.62 (d).?? It is uncontested 
that Customs failed to issue such notice within thirty days of November 
30, 1990, the date of release. Thus, the Government’s theory fails. 

The Government cannot unilaterally postpone the accrual of the 
cause of action. See Cocoa Berkau, 990 F.2d at 614 (“The accrual of a 
right of action should occur upon default by a liable party, not when a 
creditor takes steps to procure performance..”). Ifthe Government could 
create a conditional release period of indeterminate duration, it could 
ask for redelivery at any time and unilaterally postpone the accrual date 
for purposes of the statute of limitations to a date of its choosing.” In 
addition to the obvious commercial disruption such a scheme would 
cause, case law does not permit this. See United States v. Commodities 
Export Co., 972 F.2d 1266, 1271 (Fed. Cir. 1992) (finding that the court 
cannot “permit a single party to postpone unilaterally and indefinitely 
the running of the statute of limitations.”). 


CONCLUSION 


Summary judgment is granted in favor of defendants. The cross-mo- 
tion for summary judgment by the Government is denied. The Govern- 
ment’s request for post and pre-judgment interest is therefore also 
denied. 


21 Because the court is not deciding whether a breach occurred in November 1990, many of the outstanding con 
tested facts are immaterial. In particular, the court does not decide whether the defendant received notice of the hold on 
its merchandise through Darrell; whether Darrell received the CF 3461 with the “Hold at CES” stamp; whether defen- 
dants breached 21 C.FR. § 1.90 in the absence of a request for a sample; or whether the Price Transfer CES was a place 
in the charge of a customs officer. 

22 Customs’ own rulings state that it must issue notice to redeliver promptly. See Cust. HQ Rul. 088880, 1992 U.S 
Cust. HQ Lexis 1682, at *7 (Mar. 19, 1992) (granting protest against notice of redelivery issued more than thirty days 
after date merchandise was released) 

23 This is particularly problematic for cases such as this one where documents are destroyed in the ordinary course 
of record disposal, or are simply lost due to the passage of time 
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OPINION 


RESTANI, Judge: This matter is before the court on Defendant’s Mo- 
tion to Dismiss for Failure to State a Claim Upon Which Relief Can Be 
Granted pursuant to USCIT R. 12(b)(5). In this action, Plaintiff chal- 
lenges the constitutionality of the Harbor Maintenance Tax (““HMT”), 
established by 26 U.S.C. §§ 4461, 4462 (1994), on its imports into the 
United States. 


I. JURISDICTION 


This court has jurisdiction pursuant to 28 U.S.C. § 1581(a).' See 
Thomson Consumer Elecs. v. United States, No. 95-03-00277-S, slip op. 


99-84, at 4-5 (Ct. Int’] Trade Aug. 17, 1999). 


II. STANDARD OF REVIEW 


On a motion to dismiss for failure to state a claim, factual allegations 
made in the complaint are assumed to be true and all inferences are 
drawn in favor of the plaintiff. See, e.g., Mitchell Arms, Inc. v. United 
States, 7 F.3d 212, 215 (Fed. Cir. 1993). Dismissal is proper only “where it 
appears beyond doubt that plaintiff can prove no set of facts which 
would entitle him to relief.” Constant v. Advanced Micro-Devices, Inc., 
848 F.2d 1560, 1565 (Fed. Cir. 1988). 


III. BACKGROUND 
The HMT is an ad valorem tax on commercial cargo involved in “any 
port use,” including imports. See 26 U.S.C. § 4461(a) (1996). The HMT is 
contained in Title XIV? of the Water Resources Development Act of 1986 
(“WRDA’ or “Act”), Pub.L. No. 99-662, 100 Stat. 4082 (1986). The HMT 


} ade ie , 

+ Amoco claims 28 U.S.C. § 1581(i) jurisdiction for its few entries of imports into a foreign trade zone. This issue was 
not adequately briefed by the parties. The Government, however, does not challenge that jursidiction is proper under 
§ 1581. As the court is denying relief on the merits, it does not resolve which subsection of § 1581 applies to such en- 
tries 


2 Harbor Maintenance Revenue Act of 1986 (“HMRA”), PL. 99-662, Title XIV, § 1402(a), 100 Stat. 4266 (1986 
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was intended to finance the general maintenance of U.S. ei 3S. Rep. 
S.C.C.A. N. 6639, 


No. 99-126, at 9-10 (1985), reprinted in 1986 U. 
6646-47 

Plaintiff Amoco Oil Company (“Amoco”) imports goods by sea and al- 
leges that, between 1993 and 1995, it made HMT payments upon im- 
ports in excess of $1,000,000. Amoco claims that the HMT on imports, 
26 U.S.C. § 4461(c)(1)(A), is unconstitutional in light of the Supreme 
ae sdec wince in United States v. U.S. Shoe Corp., 523 U.S. 360 (1998), 
aff’g 114 F.3d 1564 (Fed. Cir. 1997), aff'g 19 CIT 1284, 907 F. Supp. 408 
(1995). In US. Shoe, 523 U.S. at 370, the Supreme Court held that the 
export provision of the HMT, 26 U.S.C. § 4461(c)(1) (B), — the Ex- 
port Clause of the Constitution. U.S. Const. art. I, § 10, cl. 2 

Amoco argues that the HMT on imports should ee aa invalid be- 
cause it is not severable from the unconstitutional HMT on exports. De- 
fendant, United States Customs Service (“Customs”), argues that this 
court, in Carnival Cruise Lines v. United States, 20 CIT 704, 706-11, 929 
F Supp. 1570, 1572-77 (1996), already held that the HMT on exports is 
severable, and therefore, Plaintiff's complaint fails to state a claim upon 
which relief can be granted. 

Amoco also argues the HMT violates the Uniformity Clause, U.S. Con- 
stitution, art.1,§ 8, cl. 1.,and the Port Preference Clause, U.S. Constitu- 
tion, art. 1, § 9, cl. 6.4 


IV. DISCUSSION 

A. Severability 

It is well-established that unconstitutional provisions of a statute are 
severable if: (1) the —— provisions of the statute are indepen- 
dently operative as law, and (2) the remaining statute will function in a 
manner consistent with the intent of Congress. See Alaska Airlines, Inc. 
uv. Brock, 480 U.S. 678, 684-85 (1987); INS v. Chadha, 462 U.S. 919, 
931-35 (1983); Buckley v. Valeo, 424 U.S. 1, 108-09 (1976); United States 
v. Jackson, 390 U.S. 570, 585-91 (1968); Champlin Refining Company v. 
Corporation Commission of Oklahoma, 286 U.S. 210, 234 (1932) (“Un- 
less it is evident that the Legislature would not have enacted those pro- 
visions which are within its power, independently of that which is not, 
the invalid part may be dropped if what is left is fully operative as a 
law.”). Cf Minnesota v. Mille Lacs Band of Chippewa Indians, 1198.Ct. 
1187, 1198-99 (1999) (applying two-part test in context of Executive Or- 
der). 

In Carnival Cruise Lines, the court held that the unconstitutional 
HMT on exports is severable from “the remainder of the HMT, in partic- 
ular those portions of the statute that involve [Carnival’s] operations as 


“ Amoco suggests that the Supreme Court, in United States v. U.S. Shoe Corp., 523 U.S. 360 (1998), 


held that the 
HMT is a general revenue-raising tax, not 


a fee for port maintenance. This contention is misplaced. That the HMT does 
not meet the strict requirement for a “user fee” pursuant to Export Clause jurisprudence does not alter the purpose or 


the function of the HMT in general. The HMT has been and continues to be a funding mechanism for harbor mainte 
nance 


* Defendant does not dispute that Amoco has standing to raise a constitutional claim under both clauses. As relief is 
not granted, it is not necessary to explore this issue further. 
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shippers providing passenger services.” 20 CIT at 712, 929 F Supp. at 
1577.° The court determined that the HMT on exports was severable be- 
cause (1) the HMT statute still functioned absent the export provision, 
see 20 CIT at 706-07, 929 F. Supp. at 1572-73, and (2) plaintiffs failed to 
provide “strong evidence” that Congress did not intend the export pro- 
vision to be severable, particularly in light of the WRDA’s severability 
clause. 20 CIT at 709, 929 F. Supp. at 1575. 

Amoco argues that Carnival Cruise Lines is not dispositive because 
the court did not address Congressional concerns regarding potential 
violations of international obligations under the General Agreement on 
Tariffs and Trade (“GATT”). As the extent to which the court should ap- 
ply stare decisis principles is unclear, and as this is a new argument, the 
court will consider the issue of severability. 

With respect to the first inquiry, the court has held that the HMT, asa 
whole, still functions without the HMT on exports. See Carnival Cruise 
Lines, 20 CIT at 707, 929 F Supp. at 1573 (“[NJeither of the ‘export’ pro- 
visions are essential to the functioning of the [HMT] in relation to the 
remaining categories of liability for port use.”). Plaintiff makes no argu- 
ment to the contrary. It is the second question, that of Congressional in- 
tent, upon which Plaintiff's claims primarily rely. With respect to 
Congressional intent, the standard is clear: “the unconstitutional provi- 
sion must be severed unless the statute created in its absence is legisla- 
tion that Congress would not have enacted.” Alaska Airlines, 480 US. at 
685 (emphasis added). 

Where Congress has included a severability clause, the objectionable 
provision must be severed unless there is “strong evidence” that Con- 
gress intended otherwise. Alaska Airlines, 480 U.S. at 686. See also 
Chadha, 462 U.S. at 932; Champlin Refining, 286 U.S. at 234-35. Thus, 
the enactment of a severability provision within the WRDA, 33 U.S.C. 
§ 2304,° creates a presumption that Congress did not intend the validity 
of the HMT as a whole to depend on the validity of constitutionally-of- 
fensive provisions. In Carnival Cruise Lines, the court found that the 
legislative history of the WRDA did not provide sufficient evidence to re- 
but this presumption of severability. 20 CIT at 708-11, 929 F Supp. at 
1574-77. Amoco argues that proof of Congressional concerns regarding 
international obligations would have provided the strong evidence nec- 
essary to reject severability.’ According to Amoco, Article VIII of the 
GATT requires signatory countries to reciprocate “national treatment” 
by ensuring that taxes and other charges are not applied to goods im- 


° The court has since determined that the HMT on passenger services is unconstitutional, see Carnival Cruise Lines, 
Inc. v. United States, No. 93-10-00691, 1998 WL 299348, at *3 (Ct. Int’] Trade June 2, 1998) (appeal pending); however, 
the basic premise that the HMT on exports is severable from the remaining provisions of the HMT is unchanged 

6 The severe ability clause of the WRDA provides: “If any provision of this Act, or the application of such provision of 

this Act to any person or circumstance, is held invalid, the application of such provision to other persons or circum- 
stances, and the remainder of this Act, shall not be affected thereby.” 33 U.S.C. § 2304 

‘ On the basis of this argument, Plaintiff Amoco requested that the court allow a period of discovery before ruling on 
this motion to dismiss. Because the issue of severability is a legal (not factual) ~~ tions of statutory construction and 
Congressional intent, however, discovery beyond those public records already availab!e would not have aided Plain- 
tiffs case. Documents and individual thoughts not made public at the time of pé assage do not establish the intent of 
Congress as a whole. The court therefore denies Plaintiff's request for discovery 
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ported from member countries in a way that protects a domestic indus- 
try.° The core of Amoco’s argument, therefore, is that Congress would 
not have passed the HMT on imports without the HMT on exports be- 
cause the result would be inconsistent with United States obligations 
under GATT. 

Amoco’s argument is based on the premise that an HMT on imports 
alone violates the GATT because it would necessarily protect the domes- 
tic industry (exporters), which is not required to pay the tax.9 Curiously, 
Amoco’s own Congressional excerpts support the opposite: “While an 
import surcharge may not be GATT illegal, it is true that most countries 
have been reluctant to impose them due to possible adverse GATT im- 
plications.” The Problems with Import Surcharges, 131 Cong. Rec. 
3533, 3533 (Feb 26, 1985) (emphasis added). 

Even if an HMT upon imports and not exports would violate the 
GATT, it is entirely within Congress’ power to pass such a tax. If a stat- 
ute is inconsistent with international obligations, “it is a matter for 
Congress and not [the] court to decide and remedy.” Suramerica de 
Aleaciones Laminadas, C.A. v. United States, 966 F.2d 660, 668 (Fed. Cir. 
1992). See also Federal-Mogul Corp. v. United States, 63 F.3d 1572, 1581 
(Fed. Cir. 1995); Campbell Soup Co., Inc. v. United States, 18 CIT 440, 
453, 853 F Supp. 1448, 1453 (1994). Therefore, the issue is not whether 
an HMT on imports alone violates the GATT, but whether Congress was 
so fearful of negative GATT implications that it would not have enacted 
the HMT on imports without the HMT on exports. 

There is some evidence to support such an argument. A report issued 
by the House Merchant Marine and Fisheries Committee explicitly rec- 
ognized the possibility of conflict with the United States’ GATT obliga- 
tions ifthe HMT were to be “construed [as] a revenue-raising measure.” 
H.R. Rep. No. 99-251(IV), at 24 (1985). In testimony before the House 
Ways and Means Committee, one witness even stated that the export 
provision had been included for the sole of purpose of avoiding conflicts 
with the GATT.!° See Water Resources Conservation, Development, and 
Infrastructure Improvement Act of 1985: Hearing Before the House 
Committee on Ways and Means on H.R. 6, 99th Cong. 37 (1985). 

The inclusion of a general severability clause, however, suggests that 
Congress did envision an Act without the HMT on exports. See Alaska 
Airlines, 480 U.S. at 686. Indeed, a report from the House Committee on 


© Article VIII provides, in relevant part: 
All fees and charges of whatever character (other than import and export duties and other than taxes within the 
purview of Article III) imposed by contracting parties on or in connexion with importation or exportation shall be 
limited in amount to the aproximate cost of services rendered and shall not represent an indirect protection to 
domestic products or a taxation of imports or exports for fiscal purposes 
GATT, Art. VIII(a) 
9 With very limited exceptions, the tax is also required for shipments between domestic ports by everyone, including 
domestic shippers. See 26 U.S.C. § 4461(c)(1)(C) 


10 During public hearings before the House Committee on Ways and Means concerning the HMT, Representative 
Gradison asked representatives of the Department of the Army and Customs Service whether the U.S. had considered 
imposing the tax only on imports. Richard Abbey, Chief Counsel of the Customs Service, replied that “imposing [the 
HMT] only on imports would present significant GATT problems, and for that reason alone it was decided to impose 
the [tax] on both exports and imports and on movements on the inland waterways.” Water Resources Conservation, 


Development, and Infrastructure Improvement Act of 1985: Hearing Before the House Committee on Ways and Means on 
H.R. 6, 99th Cong. 37 (1985). 
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Merchant Marine and Fisheries recommending an HMT-specific sever- 
ability clause!! confirms that Congress contemplated the survival of the 
HMT should the export provision be declared invalid: 


The concern of the Committee and the subject of the amendment 
was, for example, that the constitutional arguments that have been 
made against imposing a tax on exports might result in the legisla- 
tion being declared invalid and it was the desire of the Committee to 
preserve all other provisions of the Act if that or a similar provision 
be found invalid. 

H.R. Rep. No. 99-251(IV), at 30 (emphasis added). 

The court notes, however, the absence of the HMT-specific severabil- 
ity clause in the final version of the WRDA. It is unclear from the legisla- 
tive history whether the omission indicates that Congress believed the 
general severability clause, 33 U.S.C. § 2304, alone would sufficiently 
address HMT severability concerns or that Congress intentionally re- 
moved severability from the HMT. The court in Carnival Cruise Lines 
addressed, at length, its reasons for rejecting the latter interpretation! 
20 CIT at 707-11, 929 F Supp at 1573-77. Without more support, this 
court, too, concludes it unwise to speculate as to Congress’ intent in re- 
moving HMT-specific severability. 

Assuming arguendo that two committee reports from the same house 
evidence the collective legislative intent, Congress seems, at best, con- 
flicted. Combining the excerpts, it appears that Congress was faced with 
the following dilemma in its search to fund the WRDA: include the HMT 
on exports and risk the Act being declared unconstitutional or exclude 
the provision and risk the Act violating the GATT. In response, Congress 
included the HMT on exports and kept the general severability clause. 
This does not indicate that Congress’ overriding concern was the poten- 
tial violation of GATT but that it was one of many concerns. On balance, 
this is insufficient to rebut the strong presumption of severability. 

Federal courts are required to interpret statutes so as to maintain, 
rather than destroy, their constitutionality. See Robertson v. Seattle Au- 
dubon Soc’y, 503 U.S. 429, 441 (1992). “In exercising its power to review 
the constitutionality of a legislative Act, a federal court should act cau- 
tiously. A ruling of unconstitutionality frustrates the intent of the 
elected representatives of the people. Therefore, a court should refrain 


11 House bill H.R. 6 originally contained a severability clause, Section 116, which provided for severability in the 
event that the HMT on exports was held to be unconstitutional. Section 116 provided as follows 
filf section 110 of this title [the HMT] is held invalid, all valid parts [of the Act] that are severable from section 110 
remain in effect. If section 110 of this title is invalid in one or more of its applications, section 110 remains in effect 
in all valid applications that are severable from invalid applications 
H.R. Rep. No. 99-251(IV), at 13 (emphasis added) 


12 The court addressed plaintiff's argument that the HMT was a “freestanding” provision beyond the scope of the 
WRDA'’s severability clause as follows: 
Plaintiffs in essence are contending that by the structure of the WRDA, Congress did not intend the severability 
clause to apply to a specific provision (tax on exports), but to a larger more general provision (the HMT), but not to 
a larger, even more general provision (the RA (Title XIV of the WRDA)), if it applies at all; and that by the 
history of the WRDA, Congress was concerned that the tax on exports would jeopardize the entire WRDA, so it 
included a severability clause in the WRDA to ensure that the tax on exports could be severed from the remaining 
provisions of the statute, thereby taking those remaining provisions of the WRDA out of jeopardy; but that the 
severability clause is to be applied so that the remaining valid provisions of the HMT would be severed from the 
WRDA as well. The Court finds the logic of these arguments untenable 
Carnival Cruise Lines, 20 CIT at 707, 929 F Supp. at 1573-74. 
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from invalidating more of the statute than is necessary.” Regan v. Time, 
468 U.S. 641, 652 (1984) (plurality decision). 

Consequently, this court must err on the side of severability, particu- 
larly when the invalidation of the provision would effectively destroy 
the Act.!° See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 30 

1937) (“[A]s between two possible interpretations of a statute, by one of 
which it would be unconstitutional and by the other valid, our plain duty 
is to adopt that which will save the act.”). In light of the severability 
clause and consistent with our mandate to preserve Congressional Acts 
where possible, the court holds that the HMT on exports is severable 
from the remainder of the HMT. 


B. Uniformity Clause 


Amoco next argues that the HMT violates the Uniformity Clause of 
the Constitution. The Uniformity Clause requires that “all Duties, Im- 
posts and Excises * * * be uniform throughout the United States * * *.” 
U.S. Constitution, art.1, § 8, cl. 1. Amoco centends that the HMT vio- 
lates the Uniformity Clause because it is not equally assessed upon all 
ports or states. The clause, however, “does not require Congress to de- 
vise a tax that falls equally or proportionately on each State.” United 
States v. Ptasynski, 462 U.S. 74, 82 (1983). It simply requires that the tax 
operate “with the same force and effect in every place where the subject 
of it is found.” Head Money Cases, 112 U.S. 580, 594 (1884)(upholding a 
tax upon seaport immigration but not upon inland immigration). 

The subject of the HMT is commercial cargo involved in “any port 
use.” 26 U.S.C. § 4461 (a). The HMT contains exemptions for certain do- 
mestic shipments Alaska and Hawaii, see 26 U.S.C. § 4462(b), as well as 
a “special rule” for certain ports in Washington and Oregon.!4 26 U.S.C. 
§ 4462(a)(2)(C). Consequently, Amoco contends that the HMT is not 
“uniform in its operation in all ports of the United States * * *.” Head 
Money Cases, 112 US. at 594. 

The Uniformity Clause does not, however, prohibit Congress from en- 
acting geographically-specific taxes. See Ptasynski, 462 U.S. at 83-84 
(citing Head Money Cases, 112 U.S. at 595). “[W]here Congress does 
choose to frame a tax in geographic terms, [courts] will examine the clas- 
sification closely to see if there is actual geographic discrimination.” Id. 
at 85 (citing Regional Rail Reorganization Act Cases, 419 U.S. 102, 
160-61 (1974)). Courts must determine whether Congress intended to 
grant an undue preference to certain ports at the expense of others. See 
id. at 85-86. 

The Alaska and Hawaii exemptions were enacted to prevent, not en- 
courage, geographic discrimination. Alaska and Hawaii are, for obvious 
reasons, geographically unique. Both states rely more heavily upon 


12 

*° A determination that provisions within the HMT are not severable would, obviously, require the court to strike 
down the entire HMT. Such action would essentially destroy the WRDA by eliminating its primary source of funding 

l4c ~ nO c , . 

** Section 4462(a)(2)(C) of Title 26 provides that “[t]he term ‘port’ shall include the channels of the Columbia River 
in the States of Oregon and Washington only up to the downstream side of the Bonneville lock and dam.” 
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shipping networks than do mainland states.’ An ad valorem tax upon 
shipped goods affects citizens of those states substantially more than 
those of mainland states. 

Recognizing the inequity, Congress carefully drafted exemptions spe- 
cifically to exclude domestic goods loaded or unloaded in Hawaii and 
Alaska, but limited the exemptions to goods for consumption. See 26 
U.S.C. § 4462(b)(1)(A)-(C). By exempting only consumption goods, 
Congress merely offset the burden that Hawaii and Alaska alone would 
have had to bear, without completely exempting either state from the 
tax. As such, the court finds no geographic discrimination favoring Alas- 
ka and Hawaii. 

The special rule for Washington and Oregon appears equally benign. 
Section 4462(a)(2)(C) of Title 26 geographically demarcates those chan- 
nels of the Columbia River which are considered “ports” for the pur- 
poses of the HMT. Amoco argues that the special rule unduly benefits 
channels which may have attributes of ports, but are not defined as such 
because they are located above the Bonneville dam. 

For the purposes of the WRDA, the Columbia River is divided into two 
sections. The first section is subject to the HMT and includes that part of 
the river below the Bonneville lock and dam. See 26 U.S.C. 
§ 4462(a)(2)(C). That portion includes the river’s seven largest and 
most active ports. !© The remainder of the river is governed by the Inland 
Waterways Tax. See 33 U.S.C. § 1804(8). Such division is neither unique 
nor unusual.!’ Thus, the rule seems less an exemption than a definition. 
The rule is located, not with other acknowledged exemptions, but with- 
in the subsection defining “port.” See 26 U.S.C. § 4462(a)(2). The HMT 
defines “port” as any channel or harbor in the U.S. that is “not an inland 
waterway.” Id. (emphasis added). It seems clear that Congress intended 
the section of the Columbia River that is more like a port to be defined as 
a port and the portion of the river that is more like an inland waterway 


+2 In requesting the exemption for Hawaii, Congressman Cec Heftel stated: 


Hawaii and the territories are unique because they are islands. Virtually everything — and out must travel 


by ship. We have no choice. We cannot truck commodities in. We cannot send them by rail 
prohibitive * * * 

A port user fee, therefore, would be levied on over 80% of all the state’s goods and materials. No other state would 
be so severely affected * * * 

Another aspect of the issue worth considering in the light of fairness is the fact that most ports on the Mainland 
are distribution terminals for import cargo and consolidation and shipping terminals for export cargo. In our case, 
ports serve their immediate area, not wide regions, and the cost of the user fees cannot therefore be spread among 
many users as it can in the other areas * * *. 

A terminal port city like Honolulu can spread the cost among only a few. Distibution [sic] centers like Baltimore 
spread their cost among millions 

Water Resources Conservation, Development, and Infrastructure Improvement Act of 1985: Hearing Before the House 
Committee on Ways and Means on H.R. 6, 99th Cong. 30 (1985) 


16 The seven lower ports include, in Oregon, Portland, St. Helens, and Astoria; and, in Washington, Vancouver, 
Woodland, Longview, and Kalama. See H.R. Rep. No. 106-106(1), at 146-47 (1999). “[The Llower Columbia River Ports 
have been the primary shipping point for West Coast grain and feed grain exports for many years. More than 38 million 
tons of commerce valued at $9 billion were shipped to or from Lower Columbia River ports in 1995.” Jd. at 147 


17 Jt should be noted that different portions of the same river system will fall within title 5 [Inland Waterways Tax] 
and title 6 [HMT). For example, the Mississippi System as far south as Baton Rouge, La., is considered a compo- 
nent of the inland system; below Baton Rouge it would fall under the provisions of this title [HMT]. That portion of 
the Columbia River upstream of Bonneville Lock and Dam (including the actual lock and dam) falls under title 5 
[Inland Waterways Tax], while the navigational work downstream from Bonneville Dam comes under this title 
[HMT] 


S. Rep. No. 99-126, at 52-53 (1985), reprinted in 1986 U.S.C.C.A.N. 6639, 6673-74 


he cost of air freight is 
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to be defined as such.'® As both are taxed appropriately, the court finds 
no geographic discrimination. 

Because the geographically-specific provisions of the HMT do not re- 
sult in discriminatory preference, the court holds that the HMT does not 
violate the Uniformity Clause. 


C. Port Preference Clause 


Finally, Amoco argues that the HMT is incompatible with the Port 
Preference Clause, which requires that “[n]o Preference * * * be given 
by any Regulation of Commerce or Revenue to the Ports of one State 
over those of another * * *.” U.S. Constitution, art. I, § 9, cl. 6. The Port 
Preference Clause was intended to protect states, as opposed to individ- 
ual ports or regions, from Congressional regulation that intentionally 
discriminates against one state’s ports to the advantage of another’s. 
See Armour Packing Co. v. United States, 209 U.S. 56, 80 (1908); see also 
Pennsylvania v. Wheeling & Belmont Bridge Co. , 59 U.S. 421, 435 (1856) 
(“[W]hat is forbidden is, not discrimination between individual ports 
within the same or different States, but discrimination between 
States”). The clause has rarely been invoked and has never been used to 
successfully invalidate a Congressional Act. See Kansas v. United 
States, 16 F.3d 436, 439 (D.C. Cir. 1994) (“[The Port Preference Clause] 
has never been relied on by the federal judiciary to hold an act of Con- 
gress unconstitutional.”). 

A violation of the Port Preference Clause requires that an Act explicit- 
ly discriminate against the ports of a particular state. See City of Mil- 
waukee v. Yeutter, 877 F.2d 540, 546 (7th Cir. 1989) (“For two hundred 
years courts have understood that only explicit discrimination violates 
the Port Preference Clause”). Amoco fails to allege that Congress explic- 
itly discriminated against particular states in enacting the HMT. Rath- 
er, Amoco argues that application of the HMT results in de facto 
preferences that benefit certain states. 

Congress may, however, enact laws that “greatly benefit particular 
ports and which incidentally result to the disadvantage of other ports in 
the same or neighboring states.” Louisiana Public Service Comm’n v. 
Texas & New Orleans R.R., 284 U.S. 125, 131 (1931). See also Armour 
Packing Co. v. United States, 209 U.S. 56, 80 (1908) (“The fact that regu- 
lation, within the acknowledged power of Congress to enact, may affect 
the ports of one State more than those of another, cannot be construed 
as a violation of [the Port Preference Clause].”). 

The ultimate question, therefore, is not whether the Act results in a 
preference, but whether Congress explicitly discriminated against a 
particular state. Because Amoco failed to identify any particular state 


18 Ip enacting the WRDA, Congress recognized that the Lower Columbia River would increasingly be used as a port: 
“Increased trade between the Pacific Northwest states and the Pacific Rim nations has accentuated the need for a deep- 


ened navigation channel in the Lower Columbia River, to accommodate larger, deeper-draft vessels.” H.R. Rep. 
106-106(I), at 147. 
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against which Congress intentionally discriminated, this court holds 
that the HMT does not violate the Port Preference Clause. 
The motion to dismiss is granted. 


(Slip Op. 99-92) 
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OPINION 
I. INTRODUCTION 

BARZILAY, Judge: This case is before the Court pursuant to 19 U.S.C. 
§ 1516a (1994) and 28 U.S.C. §1581(c) (1994) on Plaintiffs’ USCIT R. 
56.2 Motion for Judgment Upon the Agency Record. Plaintiffs challenge 
certain aspects of the Department of Commerce, International Trade 
Administration’s (“Commerce”) final determination in Ferrosilicon 
from Brazil; Amended Final Results of Antidumping Duty Administra- 
tive Review, 62 Fed. Reg. 54,085 (Oct. 17, 1997). Defendant partially op- 
poses Plaintiffs’ motion, but agrees that a remand is required to enable 
Commerce to reconsider a number of issues listed in Part IV of the opin- 
ion below. For the reasons set out in the opinion which follows, the Court 
also remands the case to Commerce for the additional purpose of calcu- 
lating defendant-intervenor’s, Companhia Brasileira Carbureto De Cal- 
cio, financial expenses based upon its own 1995 financial statements 
and to recalculate cost of production (“COP”) using the new ratio. 


II. BACKGROUND 


On April 25, 1996, Commerce published notice of initiation of an anti- 
dumping duty administrative review covering ferrosilicon from Brazil. 
Initiation of Antidumping and Countervailing Duty Administrative Re- 
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views and Requests for Revocation in Part, 61 Fed. Reg. 18,378 (April 25, 
1996); Initiation of Antidumping and Countervailing Duty Administra- 
tive Reviews and Requests for Revocation in Part, 61 Fed. Reg. 26,158 
(May 24, 1996). The period of review (“POR”) was March 1, 1995 
through February 29, 1996. 

Plaintiffs, AIMCOR and SKW Metals & Alloys, Inc. (“AIMCOR”), are 
United States producers of ferrosilicon and were petitioners in the ad- 
ministrative review before Commerce. Defendant-Intervenors, Com- 
panhia Brasileira Carbureto De Calcio (““CBCC”) and Companhia 
Ferroligas Minas Gerais-Minasligas (“Minasligas”), are Brazilian pro- 
ducers of ferrosilicon and were respondents in the administrative re- 
view. 

In the preliminary results of the administrative review, Commerce de- 
termined that sales of ferrosilicon from Brazil had been made below nor- 
mal value (“NV”) and established a 2.27% margin for CBCC and a 7.98% 
margin for Minasligas. Ferrosilicon from Brazil; Notice of Preliminary 
Results of Antidumping Administrative Review, 62 Fed. Reg. 16,763 
(April 8, 1997) (“Preliminary Results”). In the Final Results, Commerce 
established a 3.51% margin for Minasligas and a 0% margin for CBCC. 
Ferrosilicon from Brazil; Notice of Final Results of Antidumping Duty 
Administrative Review, 62 Fed. Reg. 43,504 (Aug. 14, 1997) (“Final Re- 
sults”). In the amended final results, Commerce revised the margin for 
Minasligas to 2.54%. Ferrosilicon from Brazil; Amended Final Results 
of Antidumping Duty Administrative Review, 62 Fed. Reg. 54,085 (Oct. 
17, 1997) (“Amended Final Results”). 


AIMCOR timely filed a summons and complaint challenging certain 
aspects of the final results and the amended final results of the second 
administrative review of the antidumping duty order on ferrosilicon 
from Brazil issued by Commerce. 


III. STANDARD OF REVIEW 


In this review of Commerce’s final determination, the Court is 
charged to hold unlawful any determination, finding, or conclusion that 
is unsupported by “substantial evidence on the record, or is otherwise 
not in accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). “Substantial 
evidence is something more than a ‘mere scintilla,’ and must be enough 
reasonably to support a conclusion.” Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986) (citations 
omitted), aff'd, 810 F2d 1137 (Fed. Cir. 1987). 

To determine whether Commerce has acted in accordance with law, 
the Court must undertake the two step analysis prescribed by Chevron 
U.S.A., inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984). 
First, the Court must determine whether the statute speaks to the pre- 
cise question at issue. Id. at 842. If the statute is clear or the legislative 
history unambiguously expresses Congress’ intent, then the matter is at 
an end for the agency cannot contravene the will of Congress. Id. at 
842-43. Second, if the Court determines that the statute is silent or am- 
biguous, the question then becomes whether the agency’s construction 
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of the statute is permissible. Id. at 843. Essentially, this is an inquiry 
into the reasonableness of Commerce’s interpretation. See Fujitsu Gen- 
eral Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 1996); see also 
Matsushita Electric Industrial Co., Ltd. v. United States, 750 F.2d 927, 
933 (Fed. Cir. 1984). Provided Commerce has acted rationally, the Court 
may not substitute its judgment for the agency’s. See IPSCO, Inc. v. 
United States, 965 F.2d 1056, 1061 (Fed. Cir. 1992). The “court will sus- 
tain the determination if it is reasonable and supported by the record as 
a whole, including whatever fairly detracts from the substantiality of 
the evidence.” Negev Phosphates, Ltd. v. United States, 12 CIT 1074, 
1077, 699 F Supp. 938, 942 (1988). 


IV. DiscUSSION 
A. Issues for which Commerce agrees to remand 


AIMCOR and Commerce request, and the Court grants, that the fol- 
lowing issues be remanded for the appropriate calculations and disposi- 
tion: 


1. Commerce agrees with AIMCOR that it erred by subtracting 
the full amount of Brazilian value added tax (“ICMS” or “VAT”) col- 
lected by Minasligas on home market sales. Thus, Commerce re- 
quests a remand to permit a margin calculation based upon the 
assumption that the VAT charges were passed to United States cus- 
tomers and to make corresponding changes, if any. 

2. Commerce concedes that the calculation of insurance revenue 
for a sale identified by AIMCOR was incorrect. As a result, Com- 
—" requests a remand to recalculate insurance revenue for that 
sale. 

3. Commerce concurs that it erred by failing to include depreci- 
ation for certain idle assets in the calculation of CBCC’s COP and 
constructed value (“CV”) figures. Thus, Commerce requests a re- 
mand so it may determine whether depreciation costs for idle assets 
should be considered in calculating CBCC’s COP and CV. 

4. Commerce agrees with AIMCOR that CV for CBCC was erro- 
neously calculated because home market commissions were not 
considered. Thus, Commerce requests a remand so it may include 
home market commissions in its calculation of CV.! 


B. Contested Issues 
1. Depreciation 


AIMCOR contends that Commerce used Minasligas’ grossly under- 
stated depreciation expenses in its COP and CV calculations”, and, 
therefore, Minasligas’ reported depreciation costs do not reasonably re- 
flect actual costs. Pl.’s Br. at 6-7, 15. Commerce used Minasligas’ repor- 


1 Defendant-Intervenor contends that the issue of commissions should not be remanded because AIMCOR never 
argued this issue during the administrative review below. Def-Intervenor’s Br. at 16. However, the Court grants remand 
in spite of Defendant-Intervenor’s argument because the “failure to exhaust administrative remedies is an affirmative 
defense that must be presented in the pleadings. The failure to plead an affirmative defense results in a waiver of the 
defense.” Cemex, S.A. v. United States, 19 CIT 587, 594, (1995) (citing Manifattura Emmepi S.p.A. v. United States, 16 
CIT 619, 621, 799 FSupp. 110, 112-13 (1992)); United States v. Atkinson, 6 CIT 257, 259, 575 FSupp. 791, 793 (1983). 
This affirmative defense does not appear in the answer of either Defendant-Intervenor in this case 


2 This calculation is undertaken by Commerce when it determines that normal value cannot be ascertained by 
comparing sales in the exporting country to sales in the United States. 
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ted monthly amounts of depreciation as part of fixed factory overhead. 
Final Results at 43,511. Minasligas relied upon a 20% yearly depreci- 
ation rate, or five year depreciation period for its machinery and equip- 
ment for the period of 1994-1995. Thus, Minasligas’ machinery and 
equipment had been fully depreciated prior to Commerce’s investiga- 
tion. Pl.’s Br. at 7. 

AIMCOR asserts that such use of accelerated depreciation is grossly 
distortive because it shifts to years prior to the POR almost all of the de- 
preciation attributable to the production of ferrosilicon during the POR. 
Pl.’s Br. at 11. AIMCOR argues that such a practice violates the funda- 
mental accounting principle that costs must be properly matched with 
revenues. Jd. at 12. AIMCOR also argues that Minasligas’ accelerated 
depreciation is consistent only with Brazilian income tax regulation, not 
Brazilian Generally Accepted Accounting Principles (“GAAP”). Id. at 
15. 

AIMCOR contends that even if such depreciation expenses did con- 
form to Brazilian GAAP they would still be deemed distortive by United 
States standards. AIMCOR asserts that 19 U.S.C. § 1677b(f)(1)(A) pro- 
vides that costs are to be calculated based on the respondent’s records 
only to the extent those records are kept in accordance with the GAAP of 
the exporting country and reasonably reflect the costs associated with 
the production and sale of the merchandise. Jd. at 8. Moreover, the 
Statement of Administrative Action (“SAA”), accompanying the Uru- 
guay Round Agreements Act, states that “[i]n determining whether a 
company’s records reasonably reflect costs, Commerce will consider 
United States [GAAP]. * * *” See Statement of Administrative Action, 
H.R. Doc. No. 103-316, 103rd Cong., 2nd Sess. (1994), reprinted in URu- 
GUAY ROUND AGREEMENTS ACT, LEGISLATIVE History, Vol. VI, at 834. 
AIMCOR contends that United States GAAP requires the cost of an as- 
set to be spread over the expected useful life of an asset and the alloca- 
tion of such costs distributed equitably among the periods during which 
payments are obtained from the use of an asset. P/.’s Br. at 15. AIMCOR 
thus argues that a five year useful life fails to equitably allocate the costs 
of Minasligas’ furnaces because the furnaces have a twenty year useful 
life and because they have remained in service long after the end of the 
depreciation period. Id. 

Commerce argues that it reasonably relied upon Minasligas’ reported 
depreciation. Def.’s Br. at 6. Commerce states that Minasligas’ depreci- 
ation methodology was acceptable because it was (1) GAAP consistent, 
(2) reflected in the exporter’s audited financial statements, (3) reason- 
ably indicative of costs associated with the production and sale of the 
merchandise, and (4) consistent with the exporter’s historical practices. 
Id. at 8 (citing 19 U.S.C. § 1677b(f)(1)(A)). In addition, Commerce relies 
upon the SAA in presuming that absent (1) an extreme allocation of de- 
preciation to the first year, (2) depreciation of idle assets, (3) the non-his- 
torical use of the depreciation methodology, and (4) the shifting of costs 
away from the subject merchandise, the exporter’s reported depreci- 
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ation may be used in calculating COP or CV. Id. at 9 (citing SAA at 
834-35). 

Commerce states that there is no dispute regarding Minasligas’ his- 
torical use of a five year depreciation period for the machinery and 
equipment. Jd. at 10. Minasligas’ financial statements were also audited 
by independent Brazilian auditors who did not find Minasligas’ depreci- 
ation methods objectionable. Jd. at 16. Moreover, at the verification 
Commerce determined that Minasligas’ depreciation expenses were 
based upon its records and that no assets were idle during the POR. Id. 
at 10. Further, Commerce obtained information regarding the allowable 
useful life of assets for Brazilian income tax purposes, and as indicated 
in the verification report, in Brazil heavy machinery and equipment 
used twenty-four hours a day are allowed to be depreciated over five 
years. Id. Finally, Commerce asserts that if it had followed AIMCOR’s 
request to recalculate Minasligas’ depreciation period using a twenty 
year useful life for machinery and equipment, depreciation and amorti- 
zation costs captured in previous reviews would be double counted. Jd. 
at 16, n.8. Thus, Commerce concluded that the methodology was accep- 
table. Id. at 17. 

The Court finds that AIMCOR has failed to demonstrate that Com- 
merce’s decision to use Minasligas’ five year depreciation period is dis- 
tortive and, therefore, contrary to the statute. In examining this issue, 
the Court relies upon 19 U.S.C. § 1677b(f)(1)(A) and the SAA. 19 U.S.C. 
§ 1677b(f)(1)(A) provides that, for purposes of COP and CV calcula- 
tions: 

Costs shall normally be calculated based on the records of the ex- 
porter or producer of the merchandise, if such records are kept in 
accordance with the generally accepted accounting principles of the 
exporting country * * * and reasonably reflect the costs associated 
with the production and sale of the merchandise. The administer- 
ing authority shall consider all available evidence on the proper al- 
location of costs, including that which is made available by the 
exporter or producer on a timely basis, if such allocations have been 
historically used by the exporter or producer, in particular for es- 
tablishing appropriate amortization and depreciation periods, and 
allowances for capital expenditures and other development costs. 


The relevant portion of the SAA provides: 


In determining whether a company’s records reasonably reflect 
costs, Commerce will consider U.S. generally accepted accounting 
principles employed by the industry in question. For example, a 
company’s records might not fairly allocate the cost of an asset if a 
firm’s financial statements reflect an extremely large amount of de- 
preciation for the first year of an asset’s life, or if there is no depreci- 
ation expense reflected for assets that have been idle. In such a 
situation, it would be appropriate for Commerce to adjust depreci- 
ation expenses. Costs shall be allocated using a method that reason- 
ably reflects and accurately captures all of the actual costs incurred 
in in producing and selling the product under investigation or review 

. Commerce also will consider whether the producer historical- 
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ly used its submitted cost allocation methods to compute the cost of 
the subject merchandise prior to the investigation or review and in 
the normal course of its business operations. Also, if Commerce de- 
termines that costs, including financing costs, have been shifted 
away from production of the subject merchandise, or the foreign 
like product, it will adjust cost appropriately, to ensure they are not 
artificially reduced. 

See Statement of Administrative Action, H.R. Doc. No. 103-316, 108rd 

Cong., 2nd Sess. (1994), reprinted in, URUGUAY ROUND AGREEMENTS ACT, 

LEGISLATIVE History, Vol. VI, at 834-35. 

Applying step one of the Chevron analysis to this precise issue, the 
Court notes that the statute is silent with regard to the method Com- 
merce must use to establish depreciation expenses in COP calculations. 
Therefore, the Court must determine whether Commerce’s construc- 
tion of the statute is reasonable and, pursuant to the statutorily man- 
dated review standard, 19 U.S.C. §1561a(1)(B), whether it is supported 
by substantial evidence. 

The record shows that Minasligas has historically used a five year de- 
preciation period for its machinery and equipment, and none of the par- 
ties dispute this fact; thus, Minasligas has not prepared its financial 
records for this review. See Verification Report at 5. Minasligas’ depreci- 
ation was based upon its records and no assets were idle during the POR. 
Id. at 27. Since Minasligas depreciated its machinery and equipment 
20% over five years, the company did not take an extremely large 
amount of depreciation during the assets’ first year, and, thus, its meth- 
od is not suspect under the SAA. 

The Court finds it unnecessary to sort out which governing Brazilian 
body determines Brazilian GAAP and defers to Commerce for that de- 
termination. Nevertheless, there is no evidence on the record that Mi- 
nasligas’ financial records are not kept in accordance with Brazilian 
GAAP The records were audited by independent Brazilian auditors who 
confirmed adherence to a permissible depreciation methodology. Id. at 
o. 

Where “the reviewing court is faced with two opposing views of the 
record, that of Commerce and that of the petitioner, it is the function of 
the Court to uphold the determination of the agency if it is substantiated 
by evidence on the record and is otherwise in accordance with law.” Her- 
cules Inc. v. United States, 11 CIT 710, 739-40, 673 F. Supp. 454 (1987). 
In that case, defendant-intervenor, SNPE, challenged the antidumping 
order, in part related to its depreciation costs calculations. Id. at 746. 
SNPE argued that Commerce erred in using an accelerated depreciation 
tax method rather than a straight line method. Id. at 755. Commerce de- 
fended its position by stating that SNPE deviated from its own normal 
accounting practice by utilizing the straight line method. Id. Commerce 
also argued that it was SNPE’s duty to provide verifiable substantiating 
evidence to support its claim that depreciation costs would be more ac- 
curately reflected by straight line methodology. Id. Commerce provided 
its own verification reports to substantially support its findings. Jd. The 
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court held that Commerce’s determination was supported by substan- 
tial evidence because Commerce had chosen the verified financial state- 
ments as the best information available. Jd. at 756. Thus, Commerce 
need not accept SNPE’s unverified allegation that the straight line 
methodology would more accurately reflect costs. Id. 
Similarly, in the case at hand, Commerce used Minasligas’ verified fi- 
nancial statements which were independently audited by Brazilian au- 
ditors. These records provided Commerce with the means to make a 
rational decision supported by substantial evidence. AIMCOR does not 
provide verifiable records to prove otherwise. Thus, the Court will not 
substitute its judgment for that of Commerce. As the Federal Circuit 
court stated in Daewoo Electronics v. United States, 6 F.3d 1511, 
1517-18 (1993) (citations omitted): 
The specific determination we make is whether the evidence and 
reasonable inferences from the record support [Commerce’s find- 
ings]. The question is whether the record adequately supports the 
decision of [Commerce], not whether some other inference could 
reasonably have been drawn. As frequently stated, the possibility of 
drawing two inconsistent conclusions from the evidence does not 
prevent an administrative agency’s finding from being supported 
by substantial evidence. 

In this case, the record amply supports Commerce’s decision to use the 

depreciation method set forth in Minasligas’ audited and verified finan- 

cial records.? 

Moreover, the Court rejects AIMCOR’s argument that a five year esti- 
mated useful life is inappropriate. United States GAAP does not set 
forth specifics regarding an asset’s estimated useful life. Entities have 
much leeway in estimating useful life, as long as the entity meets the 
goal of depreciation, i.e., “to provide for a reasonable, consistent match- 
ing of revenue and expense by allocating the cost of the depreciable asset 
systematically over its estimated useful life.” MILLER GAAP GUIDE 
1999, at Ch. 11, Depreciable assets and depreciation—Depreciation, 
available in LEXIS, ACCTG Library, GAAP File. In addition to the com- 
monly used methods of depreciation, such as straight-line, units of pro- 
duction, sum-of-the-years’-digits, and declining balance, entities may 
choose other methods which meet the criteria of systematic and ration- 
al. Id. 

United States GAAP states that the “estimated useful life of a depre- 
ciable asset is the period over which services are expected to be rendered 
by the asset. An asset’s estimated useful life may differ from company to 
company or industry to industry.” Jd. at Principles of Accounting for De- 
preciable Assets. With respect to the use of an asset after the time it has 
been completely depreciated, United States GAAP notes that “[t]otal 
utility of an asset, expressed in time, is called physical life. The utility of 
an asset to a specific owner, expressed in time, is called the service life.” 


3 The Court notes a recent decision by this court to remand to Commerce a similar depreciation methodology as dis- 
tortive. See American Silicon Technologies v. United States, No. 99-34, 1999 WL 354415 (CIT Apr. 9, 1999). The Court 
declines to follow this decision for the reasons discussed herein and in Hercules and Daewoo 
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Id. Thus, the estimated useful life is separate and distinct from the 
amount of time that machinery and equipment may actually operate. In 
this regard AIMCOR’s argument, that Minasligas’ depreciation method 
is distortive because Minasligas is still using its machinery and equip- 
ment after full depreciation, logically must fail. Merely because an asset 
which has been fully depreciated is still being used does not mean that 
there has been a distortive shift away from systematically and rationally 
capturing the costs of the machinery and equipment. 

In addition, the Court agrees with Commerce when it argues against 
changing the depreciation methodology from that accepted in prior re- 
views. Because of the manner in which judicial and administrative re- 
views of antidumping duty orders occur in one year periods, each a 
separate proceeding, it is especially important for all parties that consis- 
tent methods be sustained when possible. Here, the business records 
reasonably reflect costs as required by the statute and the agency dem- 
onstrated a consistent administrative practice which is reasonable and 
permitted by the statute. 

Therefore, the Court sustains Commerce’s conclusion that Minasli- 
gas’ use of a five year depreciation period is acceptable and reasonable. 


2. Consolidated Financial Statements 


AIMCOR asserts that Commerce erred in determining CBCC’s inter- 
est expenses based on the company’s indirect Belgian parent’s financial 
statements because there is a precise statutory directive that in calcu- 
lating the cost of production Commerce shall use “the actual amounts 
incurred and realized by the specific exporter for selling, general and ad- 
ministrative expenses.” 19 U.S.C. §1677b(e)(2)(A). Tr. at 6 (Oral Argu- 
ment, July 9, 1999). Instead Commerce calculated CBCC’s interest 
expenses by multiplying CBCC’s cost of manufacture by a financial ex- 
pense ratio based on the consolidated financial statements of Solvay and 
Cie, a Belgian conglomerate that owns CBCC’s Brazilian parent, Solvay 
do Brasil. The ratio was determined by dividing the interest expenses by 
the cost of goods sold shown on the financial statements. AIMCOR as- 
serts that its calculation, based upon the 1995 financial statements of 
CBCC itself yields a different ratio. Pl.’s Br. at 20. Thus, AIMCOR ar- 
gues, Commerce’s ratio understates the financial costs actually incur- 
red. Id. 

AIMCOR contends that Commerce is to determine as accurately as 
possible the true cost of manufacturing the subject merchandise. Id. at 
21. AIMCOR argues that using consolidated financial statements in this 
case does not provide an accurate figure for costs of manufacturing, and 
that this method is unreliable and distortive of actual costs. Id. at 22. 
AIMCOR posits that using CBCC’s 1995 financial statements will yield 


a more accurate figure of the actual costs of manufacturing the subject 
merchandise. 


Commerce’s argument defending its interpretation of the statute as 
allowing the use of consolidated financial statements is based upon the 
premise that money is fungible and that the corporate parent within a 
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consolidated group possesses the power to determine the capital struc- 
ture of each member company. Def.’s Br. at 17. Commerce relies upon its 
“well-established practice of deriving net financing costs based on the 
borrowing experience of the consolidated group of companies.” Jd. at 19 
(citations omitted). Commerce further bases its argument upon United 
States GAAP and language found in the Accounting Research Bulletin 
No. 51 (“ARB 51”) and Statement of Financial Accounting Standard 94 
(“FAS 94”), which amends ARB 51. Id. at 19. 

ARB 51, as amended by FAS 94, requires that all investments in which 
a parent company has acontrolling financial interest represented by the 
direct or indirect ownership of a majority voting interest (more than 
50%) be consolidated, except those in which (a) control of the subsidiary 
is temporary, or (b) significant doubt exists regarding the parent’s abili- 
ty to control the subsidiary. For example, a subsidiary in legal reorgani- 
zation or bankruptcy is controlled by the receiver or trustee and not by 
the parent company. See FAS 94 1 13. Moreover, FAS 94 states: 


There is a presumption that consolidated statements are more 
meaningful than separate statements and that they are usually 
necessary for a fair presentation when one of the companies in the 


group directly or indirectly has a controlling financial interest in 
the other companies. 


FAS {| 1. Since the record establishes that Solvay & Cie owned 100% of 
the equity in Solvay do Brasil, which, in turn owned 99.86% of the equity 
in CBCC, Commerce argues that it is reasonable for it to rely upon con- 


solidated financial statements. Id. at 20-21; see also Def.’s Letter Br. at 
1-3. 

The Court finds that AIMCOR has sufficiently demonstrated that 
Commerce erred in basing its calculation of CBCC’s financial expenses 
upon Solvay & Cie’s consolidated financial statements. Applying the 
first step of the Chevron analysis to the precise issue in question demon- 
strates that the statutory language contains an ambiguity in the words 
“specific exporter or producer” in that the statute does not specify at 
what corporate organizational level, i.e. parent, subsidiary, etc. the spe- 
cific exporter should be designated. See 19 U.S.C. §1677b(e)(2)(A) (“The 
constructed value * * * shall be * * * the actual amounts incurred and 
realized by the specific exporter or producer being examined in the * * * 
review * * *.”). Therefore, the Court must examine, according to step 
two in the Chevron analysis, whether Commerce’s implicit designation 
of Solvay & Cie as the “specific exporter” by basing the ratio on its con- 
solidated financial records in this case was a reasonable interpretation 
of the statute and supported by substantial evidence. The Court finds 
that Commerce’s use of consolidated financial data in this case is unrea- 
sonable and not supported by substantial evidence. 

Commerce is obligated to rely upon methodologies which “reasonably 
reflect the costs associated with the production and sale of the merchan- 
dise,” 19 U.S.C. § 1677b(f), and use the actual amounts incurred by the 
specific exporter being examined in the investigation when accounting 
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for selling, general and administrative expenses. See 19 U.S.C. 
§1677b(e)(2)(A). This court has held that Commerce is to “determine as 
accurately as possible the true cost to the respondent of manufacturing 
the subject merchandise.” Timken Co. v. United States, 18 CIT 1, 10, 852 
F. Supp. 1040, 1049 (1994). In the case at hand, the record shows that 
Commerce possessed CBCC’s financial records which showed a much 
higher actual ratio of financial expenses than the ratio obtained from 
the consolidated financial records. See CBCC October 4 Deficiency Re- 
sponse at Exhibit 1, Prop. Doc. 9 (A.R. Fiche No. 52 at 27). 

Commerce is justified in utilizing consolidated financial statements 
when corporate control, whether direct or indirect, exists. See EJ. Du- 
Pont de Nemours & Co. v. United States, Slip Op. 98-7 (CIT Jan. 29, 
1998). See also ARB 51, as amended by FAS 94. Commerce is neverthe- 
less obligated to fulfill the clear intent of the statute, i.e., to determine 
true costs of the specific exporter. When, as here, there is evidence on the 
record from which to determine the actual ratio of financial expenses for 
COP and CV purposes, Commerce may not ignore that ratio in favor ofa 
ratio found from consolidated statements. Commerce is statutorily 
mandated to utilize the ratio which will more accurately reflect actual 
costs incurred—especially in this case, where there is no evidence of in- 
tercompany borrowing or other indicia that Solvay & Cie determined 
CBCC’s cost of money.4 

Therefore, the Court remands to Commerce with instructions to cal- 
culate CBCC’s financial expenses based upon CBCC’s own 1995 finan- 
cial statements and to recalculate COP using the new ratio. 


V. CONCLUSION 


For the foregoing reasons, the Court grants Plaintiff's Motion in part, 
denies it in part, and remands. An order will be entered accordingly. 


4In American Silicon Technologies v. United States, No. 9934, 1999 WL 354415 (CIT Apr. 9, 1999), this court re- 
manded to Commerce to recalculate CBCC’s financial expenses using the consolidated financial statements of CBCC 
and its immediate parent, Solvay do Brasil, instead of the consolidated statements of Solvay & Cie. There was record 
evidence of financial activity between CBCC and Solvay do Brasil. Jd. at * 8 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 99-93) 
DAL-TILE CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 95-11-01550 


Defendant, United States, moves, pursuant to Rule 15(a) of the Rules of this Court, for 
leave to file an amended answer and counterclaims relevant to a contract of settlement 
with plaintiff, Dal-Tile Corporation, purportedly settling the underlying claim for interest 
in this matter. Defendant also moves, pursuant to Rule 7(c) of the Rules of this Court, for 
oral argument on the motion. Plaintiff, Dal-Tile Corporation, opposes defendant’s mo- 
tions on the grounds of undue prejudice, undue delay, and futility. 

Held: This Court denies defendant’s Motion for Leave to File an Amended Answer and 
Counterclaims finding it unduly delayed and prejudicial. Defendant’s Motion for Oral Ar- 
gument is denied as moot. 


(Dated September 2, 1999) 


Ross & Hardies (Joseph S. Kaplan), New York, New York, for plaintiff. 
David W. Ogden, Acting Assistant Attorney General of the United States; Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office, Commercial Litigation 


Branch, Civil Division, United States Department of Justice (James A. Curley), for defen- 
dant 


OPINION 


CARMAN, Chief Judge: Pursuant to its Motion for Leave to File an 
Amended Answer and Counterclaims, defendant, United States, seeks 
to amend its answer contending that when it answered plaintiff's com- 
plaint in this action, its counsel was unaware of the contract of settle- 
ment between it and plaintiff, Dal-Tile Corporation (Dal-Tile), which 
purportedly settled any claim for interest on the overpayment of duties 
on those entries covered by the contract of settlement. 

Defendant proposes five amended defenses and two counterclaims. 
The defenses state: (1) all claims for interest were compromised and 
settled as part of the contract of settlement;! (2) Dal-Tile waived any 
claim it might have had to interest on the refund when it entered the 
contract of settlement; (3) plaintiff is estopped from claiming it has a 
right to receive interest on the refund memorialized by the contract of 
settlement; (4) in accordance with the doctrine of unclean hands, plain- 
tiff’s claim is unenforceable and should be dismissed because of its bad 
faith or inequitable conduct in not disclosing to the defendant its intent 
to claim interest on the refund at a later time; and (5) if plaintiff is en- 
titled to interest under 19 U.S.C. § 1505(c) (1994) as amended by the 
Customs Modernization Act of 1993, then interest is owed only on the 
refunded duty actually deposited on each entry identified in the com- 
plaint and not on the total excess duty paid on all entries originally pro- 
tested by plaintiff. The counterclaims are: (1) a claim for breach of the 
contract of settlement; and, in the alternative, (2) a claim for rescission 
of the contract of settlement and the restitution to defendant of the 
eight million dollar refund based on plaintiffs intentional failure to dis- 


1 The Court notes that claims for countervailing duties were explicitly excluded from the contract of settlement. 
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close its intent to seek interest on the refund which induced defendant 
to enter the contract of settlement.” 

Defendant filed a separate Motion for Oral Argument on its Motion 
for Leave to File an Amended Answer and Counterclaims. Plaintiff op- 
poses defendant’s motions alleging that defendant’s proposed amend- 
ments are inexcusably and unduly delayed, unduly prejudicial, and 
futile. This Court has jurisdiction pursuant to 28 U.S.C. § 1581(a) 
(1994). 

BACKGROUND 

In accordance with a demand for payment from the United States 
Customs Service (Customs), plaintiff, Dal-Tile, paid duties on numerous 
entries of wall and floor tile from Mexico during the years 1989 through 
1993. Believing the liquidated duties it paid were excessive, Dal-Tile 
protested the liquidations pursuant to 19 U.S.C. § 1514 (1988). Plaintiff 
and defendant entered settlement discussions regarding plaintiff's pro- 
test that resulted in plaintiff sending defendant an offer letter in com- 
promise and settlement dated November 30, 1994.° Defendant 
unconditionally accepted the offer in a letter dated December 13, 1994,* 
thereby forming what the parties have termed the “contract of settle- 
ment.”°? (Defendant’s Proposed Amended Answer and Counterclaims 

(DPAC) at 2.) The contract of settlement stated that Dal-Tile would re- 
ceive a refund of duties in the amount of eight million dollars. In return, 
Dal-Tile agreed not to “further protest, contest, or challenge in any 
manner the tariff classification of any of the[] [protested] entries during 
the[] years [1989-1993].” (DPAC, Defendant’s Exhibit A.) The contract 


2 While the plaintiff refers to defendant’s second counterclaim as one for fraudulent inducement, (see Plaintiff's 
Memorandum of Law in Opposition to Defendant’s Motion for Leave to File an Amended Answer and Counterclaims 
PM) at 12), the defendant seems to reject this characterization. (See Defendant’s Reply to Plaintiff's Opposition to the 
Defendant’s Motion for Leave to File an Amended Answer and Counterclaims at 5.) As the Court does not address the 
substantive issues in this counterclaim, it is unnecessary for the Court to resolve this dispute 

} The relevant portion of plaintiff's offer letter in compromise, dated November 30, 1994, states: 

Pursuant to 19 U.S.C. § 1617, Dal-Tile offers to compromise the protested claim against the U.S. Customs Ser 
vice concerning the tariff classification of Dal-Tile’s entries of wal] and floor tile from Mexico, during the years 
1989 through 1993, on the following terms 

1. The U.S. Customs Service shall grant Dal-Tile’s protests concerning these entries to the extent that Dal- 
Tile shall receive refunds of Customs duties deposited in the amount of $8.0 million. The remaining protests 
file ed by Dal-Tile concerning these entries shall be denied 

2. All protests filed by Dal-Tile contesting the classification of tile imported from Mexico from 1989 through 
1993 s shall be decided by the Customs Service in accordance with this offer and compromise and Dal-Tile 
agrees not to further protest, contest, or challenge in any manner the tariff classification of any of these en- 
tries during these years. 

3. Dal-Tile would agree not to file any further protests contesting the liquidation of entries of tile imported 
from Mexico from 1989 through 1993, classified pursuant to Customs Service instructions under HTS Sub- 
heading 6908.10.50, as ceramic tile 

(Defendant’s Proposed Amended Answer and Counterclaims (DPAC), Defendant’s Exhibit A.) 


4 The relevant portion of defendant’s letter of acceptance dated December 13, 1994 states: “Please be advised that 
U.S. Treasury accepts the offer in compromise from Dal-Tile Corporation on the terms stated in your letter of Novem 
ber 30 * * *” (DPAC, Defendant’s Exhibit B.) 


° Ina letter to the Court dated April 23, 1999, the parties jointly submitted that the “‘contract of settlement’ is de- 
scribed in paragraph 7 of the proposed amended answer.” (Letter from James A. Curley, Trial Attorney, United States 
Department of Justice, to the Honorable Gregory W. Carman, Chief Judge, United States Court of International Trade 
(April 23, 1999).) Paragraph 7 of the proposed amended answer states: 


7. The plaintiff submitted a written offer in compromise dated November 30, 1994, to the Department of Treasu- 
ry. In the offer in compromise, the plaintiff agreed to settle its claims to the tariff classification of entries of wall and 
floor tile imported from Mexico between 1989 and 1993, in return for a refund of duty in the amount of $8 million 
Matters relating to countervailing duties were expressly excluded from the offer in compromise. The Department 
of Treasury accepted the offer in compromise on December 13, 1994, thus forming a contract which fully settled 


the plaintiff's claims, except as to countervailing duties, and which is hereinafter referred to as the “contract of 
settlement.” 


(DPAC at 2.) 
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was silent as to interest issues. In January 1995, in order to effectuate 
the refund, defendant chose nine entries covered by plaintiff's protest to 
reliquidate, thereby generating the agreed upon eight million dollar re- 
fund. 

On March 27, 1995, Dal-Tile timely protested defendant’s failure to 
pay interest on the full amount of plaintiff's refund resulting from the 
nine reliquidated entries. Dal-Tile alleged Customs was required to pay 
interest on Dal-Tile’s refund pursuant to 19 U.S.C. § 1505(c) (1994), 
which had been amended by the Customs Modernization Act of 1993 
(Act) to require the payment of interest on excess duties resulting from 
liquidation or reliquidation.® Prior to the amendment, Customs was not 
authorized by statute to pay interest when refunding paid excess duties. 
See Kalan, Inc. v. United States, 944 F.2d 847, 850 (Fed. Cir. 1991) (stat- 
ing 19 U.S.C. § 1520(d) (1988) (repealed 1993) does not clearly mandate 
the payment of interest on duties deposited on entries and subsequently 
refunded). Despite this change in the law, however, defendant still de- 
nied the protest. In December 1995, plaintiff timely filed its complaint 
in this action. Defendant denied in its answer that the Customs Modern- 
ization Act of 1993 provides that when liquidation of entries results in a 
refund of overpayment of duties, the government is required to pay in- 
terest on the amount of the excess moneys deposited and that by refus- 
ing to pay interest on plaintiff's overpayment of duties deposited, 
Customs violated 19 U.S.C. § 1505(c).? 

In July 1997, this Court stayed all proceedings in this case until a final 
decision was made by the Federal Circuit regarding the Customs Mod- 
ernization Act’s application to protests filed prior to, but acted upon by 
Customs after, the Act’s effective date. In Travenol Labs., Inc. v. United 
States, 118 F.3d 749 (Fed. Cir. 1997), the Federal Circuit established a 
right to interest on all entries liquidated or reliquidated after the effec- 
tive date of the Customs Modernization Act, regardless of whether the 
protests were filed prior to the Act’s effective date. See id. at 753. The 
Court vacated the stay in January of 1998. Defendant now seeks to 
amend its answer with defenses and counterclaims which are based on 
the above-mentioned contract of settlement and circumstances sur- 
rounding that contract and its negotiation. 


6 In 1993, Congress enacted the Customs Modernization Act of 1993 (Act) as part of the North American Free Trade 
Agreement Implementation Act. See Pub. L. No. 103-182, 107 Stat. 2057 (codified as amended in scattered sections of 
19 US.C.). The changes provided by the Act became effective upon the Act’s enactment date, December 8, 1993. See id 
at § 213, 107 Stat 2057, 2099. The Act amended 19 U.S.C. §1505(c) to provide, in relevant part, that: 
Interest on excess moneys deposited shall accrue, at arate determined by the Secretary, from the date the importer 
of record deposits estimated duties, fees, and interest * * * to the date of liquidation or reliquidation of the applica- 
ble entry or reconciliation. 

Pub. L. No. 103-182, 107 Stat. 2057, 2205. 


‘ Both parties admit, in papers submitted to the Court, that plaintiff's original protests were filed prior to the effec- 
tive date of the Customs Modernization Act of 1993. (See PM at 2 and Letter from James A. Curley, Trial Attorney, 
United States Department of Justice, to the Honorable Gregory W. Carman, Chief Judge, United States Court of Inter- 
national Trade (June 4, 1999).) The parties further admit the contract of settlement was entered into and the reliquida 


tions took place after the effective date of the Act. (See PM at 2-3 and Defendant’s Motion for Leave to File an Amended 
Answer and Counterclaims at 1-2.) 





64 CUSTOMS BULLETIN AND DECISIONS, VOL. 33, NO. 40, OCTOBER 6, 1999 


CONTENTIONS OF THE PARTIES 
A. Defendant-Movant 


Defendant contends in its Motion for Leave to File an Amended An- 
swer and Counterclaims that when it answered the complaint in this ac- 
tion, its counsel was unaware of the contract of settlement between it 
and Dal-Tile, and due to the “pro forma” nature of the complaint, it did 
not investigate beyond the facial allegations of the claim. As a result, de- 
fendant’s counsel failed to raise any affirmative or separate defenses or 
assert any counterclaims based on the contract of settlement and the 
circumstances surrounding the contract and its negotiation. 

Defendant asserts while some time has passed between the vacating 
of the stay in this matter and defendant’s motion, plaintiff will not be 
unduly prejudiced by defendant’s proposed amendments because noth- 
ing has occurred that would prevent plaintiff from taking whatever ac- 
tion is necessary to prosecute its claim. Further, defendant argues, ifthe 
Court were to grant defendant’s motion, plaintiff would not be preju- 
diced because subsequent to filing its opposition to defendant’s motion, 
plaintiff apparently came into possession of the material documents re- 
lated to the contract of settlement and its negotiation that had been lost 
or misplaced. Furthermore, defendant claims any prejudice plaintiff 
may suffer is outweighed by the prejudice to defendant, since a deniai of 
the motion would foreclose defendant from showing that plaintiff's 
claim was settled, waived, or unenforceable. 

Defendant also asserts that “the government’s intent was not to pay 
interest when it agreed to settle the plaintiff's claim.” (Defendant’s Re- 
ply to Plaintiff's Opposition to the Defendant’s Motion for Leave to File 
an Amended Answer and Counterclaims at 2.) Defendant contends that 
“plaintiff knew the defendant did not pay interest on the type of duty 
refund over which the parties were negotiating, and that the Treasury 
Department did not intend to pay interest.” (Jd. at 5.) Further, defen- 
dant argues that plaintiff, by entering into the agreement, waived its 
claim for interest. Defendant claims that merely because, on its face, the 
contract of settlement does not state it is intended to be a full and final 
expression of the agreement, does not mean that plaintiff did not settle 
all claims including any for interest. 

Furthermore, defendant argues that all its proposed defenses as well 
as its proposed counterclaims of breach of contract and recission based 
on plaintiff's failure to disclose are meritorious and should be allowed by 
the Court. First, defendant argues that because intent is a question of 
fact when interpreting a settlement contract, defendant’s breach of con- 
tract claim is not futile because it would withstand a motion to dismiss. 
This is so, defendant argues, because allegations which present issues of 
fact for the Court, must be taken to be true for the purposes of a motion 
to dismiss. Defendant alleges that it entered into the contract of settle- 
ment with no intention of paying interest. Second, with regard to its pro- 
posed counterclaim for recission based on plaintiff's failure to disclose, 
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defendant argues that it is not subject to the specificity requirements of 
U.S. CIT R. 9(b)® because it does not allege fraud. 


B. Plaintiff-Opponent 


Plaintiff, Dal-Tile, contends defendant’s proposed amended answer 
and counterclaims are unduly delayed. Dal-Tile asserts, in its opposition 
to defendant’s motion, that the initial complaint in this action is a con- 
cise and accurate statement of the relevant facts and circumstances in 
the case which clearly puts defendant on notice of plaintiffs claims. 
Plaintiff alleges similarities to other pleadings filed by other plaintiffs 
against the United States did not discharge defendant of its responsibili- 
ties and its obligations to investigate the facts underlying Dal-Tile’s 
complaint in this matter. Plaintiff argues that defendant’s negligence in 
failing to read its own file should not be an excuse for defendant’s undue 
delay. 

Plaintiff also contends that defendant’s proposed defenses and coun- 
terclaims are futile because they are legally insufficient. First, with re- 
gard to the proposed defenses, plaintiff claims, because the contract of 
settlement did not refer to or include the issue of interest, the contract 
did not compromise plaintiff's claim to, bar plaintiff's claim for, or waive 
plaintiff's right to interest on the refund. Plaintiff argues under 19 
U.S.C. § 1505(c) as amended by the Customs Modernization Act of 1993, 
it had an undeniable right to interest which was confirmed by the Feder- 
al Circuit in Travenol. Further, plaintiff argues that any waiver or com- 
promise of such a right would have to be clearly and unmistakably 
stated in the contract of settlement or evident through silence or inac- 
tion. Plaintiff reiterates that the contract was silent as to interest, and 
plaintiff actively pursued its claim for non-payment of interest. 

Second, with regard to the proposed counterclaims, plaintiff argues 
that both are futile because neither would survive a motion to dismiss. 
Defendant’s claim for breach of contract would fail, plaintiff contends, 
because the issue of interest was not a term in the contract of settle- 
ment, and there is no evidence that the parties intended the contract to 
be an incomplete expression of their agreement. Therefore, in filing its 
complaint for interest, plaintiff could not have breached the contract of 
settlement, making defendant’s counterclaim futile and subject to dis- 
missal. Dal-Tile also contests, on grounds of futility, defendant’s pro- 
posed counterclaim of recission based on plaintiff's failure to disclose. 
Dal-Tile characterizes this counterclaim as fraudulent inducement to 
contract. Plaintiff argues that defendant failed to plead the alleged 
fraud with particularity in violation of U.S. CIT R. 9(b). According to 
plaintiff, defendant failed to set forth the time, place, and contents of the 
false representations that led to the alleged inducement. Since defen- 


8 US. CIT R. 9(b) states, “In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall 
be stated with particularity. Malice, intent, knowledge, and other condition of mind of a person may be averred general- 
ly.” Rule 9(b) applies to claims, defenses, and counterclaims. See 5 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDER- 
AL PRACTICE AND PROCEDURE § 1297, at 616 (2"4 Ed. 1990} (discussing FED. R. C1v. P 9(b) which parallels U.S. CIT R. 
9(b)). 
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dant’s counterclaims would not withstand a motion to dismiss, the 
Court should deny the motion to amend the pleading as futile. 

Finally, plaintiff asserts that granting of defendant’s motion for an 
amended answer and counterclaims would be unduly prejudicial. 
Through an affidavit prepared by its general counsel, Mark A. Sollis, 
plaintiff contends that the Chief Executive Officer and the Chief Finan- 
cial Officer of Dal-Tile, who sent the offer in compromise to defendant, 
no longer work for plaintiff, and the files and documents related to the 
offer of compromise are missing. Furthermore, after the settlement ne- 
gotiations, Dal-Tile’s counsel, Steven P Kersner’, terminated his law 
practice, and various documents related to the contract of settlement 
were lost or misplaced. As a result, plaintiff asserts that it would be 
greatly disadvantaged and deprived of the opportunity to present facts 
or evidence which would otherwise have been at its disposal if defen- 
dant’s proposed amendments had been made in the initial pleadings. 


DISCUSSION 
A. Leave to Amend 


U.S. CIT R. 15(a) provides that once responsive pleadings have been 
served, a party may amend its pleadings “only by leave of court or by 
written consent of the adverse party; and leave shall be freely given 
when justice so requires.” Pleadings include complaints, answers, re- 
plies to counterclaims, and answers to cross-claims. See U.S. CIT R. 7(a). 
It is within the discretion of the trial court to grant or deny a motion for 
leave to amend a pleading under Rule 15(a). See Zenith Radio Corp. v. 
Hazeltine Research, Inc., 401 U.S. 321, 330 (1971). 

U.S. CIT R. 13(e)!! states, with regard to counterclaims, when “a 
pleader fails to set up a counterclaim through oversight, inadvertence or 
excusable neglect, or when justice requires, the pleader may by leave of 
court set up the counterclaim by amendment.” Denial or grant of a mo- 
tion for leave to amend a pleading to assert omitted counterclaims is 
within the discretion of the trial court. See Tomoegawa (U.S.A.), Inc. v. 
United States, 15 CIT 182, 186, 763 F. Supp. 614, 618 (1991) (applying 
discretionary judicial standard to case involving a motion for leave to 
amend a pleading to assert omitted counterclaims). 

The Supreme Court in Foman v. Davis, 371 U.S. 178 (1962), held that 
if a court wished to deny a litigant leave to amend its pleadings, it must 
provide a “justifying reason.” Jd. at 182. The Supreme Court provided a 
list of factors that a court may consider when deciding whether to deny 
or grant leave to amend. These factors include: “undue delay, bad faith 
or dilatory motive on the part of the movant, repeated failure to cure de- 
ficiencies by amendments previously allowed, undue prejudice to the op- 


9 During the initial offer and compromise underlying this case, Mr. Kersner was a partner at Brownstein, Zeidmand 
& Schomer. (See PM, Exhibit A.) The eight million dollar settlement and the filing of the summons and the complaint in 
this action were filed while Mr. Kersner was at Ross & Hardies. (See id.) Thereafter, Mr. Kersner ceased to practice law. 
(See id.) 


10 Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 330 (1971), cites to Feb. R. Civ. P. 15(a) which paral- 
lels U.S. CIT R. 15(a) 


11 US. CIT R. 13(e) parallels Fep. R. Civ. P 13(f) 
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posing party by virtue of allowance of the amendment, futility of [the] 
amendment, etc. * * *” Id. These factors may also be considered by a 
court when deciding whether to grant leave to assert omitted counter- 
claims. See Mitsui Foods, Inc. v. United States, 867 F.2d 1401, 1403-04 
(Fed. Cir. 1989); see generally Lone Star Steakhouse & Saloon, Inc. v. Al- 
pha of Virginia, Inc., 43 F.3d 922, 940-41 (4* Cir. 1995); Tomoegawa, 
763 F Supp. at 618. 


B. Defendant’s Motion for Leave to File an Amended Answer and 
Counterclaims 


1. Undue Delay 


“[A]t some point in the course of litigation, an unjustified delay pre- 
ceding a motion to amend goes beyond excusable neglect, even when 
there is no evidence of bad faith or dilatory motive.” Te-Moak Bands of 
Western Shoshone Indians of Nevada v. United States, 948 F.2d 1258, 
1262-63 (Fed. Cir. 1991) (quoting Daves v. Payless Cashways, Inc., 661 
F.2d 1022, 1025 (5** Cir. 1981)) (finding an eight year delay inexcusable 
and sufficient reason to deny motion to amend). Such inexcusable delay, 
if it becomes undue, can, by itself, be fatal to a motion to amend. See Da- 
tascope Corp. v. SMEC, Inc., 962 F.2d 1048, 1045-47 (Fed. Cir. 1992) 
(finding undue delay because movant was or should have been aware for 
years of facts upon which it had based its proposed amendment). When 
delay has occurred, the Federal Circuit has placed the burden to justify 
the request for an amendment on the movant. See Te-Moak, 948 F.2d at 
1263 (stating this shift in burden is consistent with circuit court prece- 
dent which has stated, when undue delay occurs, “the Court will place 
the burden on [the movant] to show a valid reason for the neglect and 
delay”) (citing Vargas v. McNamara, 608 F.2d 15 (1°* Cir. 1979)). 

In this case, the Court finds that defendant’s delay in bringing its pro- 
posed amendments was undue, inexcusable, and fatal to defendant’s 
motion. In the papers before the Court, the Government implies its 
delay was excusable since plaintiff's complaint was not well-plead in 
that plaintiff failed to mention the contract of settlement. Dal-Tile as- 
serts, however, its complaint was a concise and accurate statement of 
the facts which put the defendant on notice of Dal-Tile’s claims. The 
Court agrees with Dal-Tile’s assessment. 

The function of a party’s pleadings is to give 


the opposing party fair notice of the nature and basis or grounds of 
the claim and a general indication of the type of litigation involved; 
the discovery process bears the burden of filling in the details. * * * 
[A] complaint is not subject to dismissal with prejudice unless it ap- 
pears to a certainty that no relief can be granted under any set of 
facts that can be proved in support of its allegations. 


5 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND 
PROCEDURE § 1215, at 138-46 (24 Ed. 1990) (footnotes omitted). In- 
deed, WRIGHT AND MILLER urges the pleader “not to allege facts that 
constitute a defense to his claim for relief, or, for that matter, a defense to 
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his defense.” !? Id. § 1226, at 207-08. In any case, the defendant has a 
duty to examine its situation and determine its position prior to answer- 
ing acomplaint. See Long v. Lipkins, 96 FR.D. 234, 235 (E.D. Pa. 1983); 
Jones v. Ambler Quarry, Inc., 64 FR.D. 696, 698 (E.D. Pa. 1974). 

The Court finds that plaintiff was under no obligation in its pleadings 
to mention the contract of settlement and that its complaint was suffi- 
cient to give defendant notice of the situation of fact being litigated. 
Moreover, plaintiff argues, and the Court agrees, that even the most cur- 
sory examination of the facts of this case would have disclosed the exis- 
tence of the contract of settlement. Defendant received plaintiff's 
complaint in December of 1995 and filed the instant motion in March of 
1999. Even excluding the six month stay imposed by the Court, defen- 
dant had over thirty-two months in which to examine its files and dis- 
cover the contract of settlement. 

The Court finds that defendant has failed in its burden of “show|ing] a 
valid reason for the neglect and delay.” Te-Moak, 948 F.2d at 1263. De- 
fendant’s failure to investigate, over a thirty-two month period, the fun- 
damental fact of whether it had previously settled with plaintiff over the 
contested entries was neglectful. Accordingly, the Court finds defen- 
dant’s delay undue and fatal to its motion to amend. 


2. Undue Prejudice 


To show undue prejudice, the opposing party “‘must show that it was 
unfairly disadvantaged or deprived of the opportunity to present facts or 
evidence which it would have offered had the amendment(] been time- 
ly.’” See Ford Motor Co. v. United States, 896 F. Supp. 1224, 1231 (CIT 
1995) (citing Cuffy v. Getty Ref: & Mtkg. Co., 648 F. Supp. 802, 806 (D. 
Del. 1986)) (appearing to apply this standard to the “undue prejudice” 
factor identified in Foman, 371 US. at 182). Additionally, if the amend- 
ments substantially change the theory of the case or would make trial 
far more complicated and lengthy for the plaintiff, the added time and 
expense that would have to be incurred countering those new claims is 
also an appropriate prejudicial basis for denying a motion to amend. See 
6 CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE 
§ 1487, at 623-26 (2"¢ Ed. 1990). 

In an attempt to satisfy its burden of proof, plaintiff asserts through 
the affidavit of its general counsel, Mark A. Sollis, that it would be preju- 
diced by defendant’s proposed amendments because the evidence re- 
garding the contract of settlement is stale, the persons with the 
knowledge of the settlement negotiations are no longer employed or as- 
sociated with plaintiff, and plaintiff's counsel at the time the contract of 
settlement was drafted no longer practices law. Defendant, on the other 
hand, argues Dal-Tile will not be prejudiced by the instant motion be- 
cause most of the missing documents have been found, and, as a result, 


12 At the minimum, pleadings should sufficiently state facts to “‘differentiate the situation of fact which is being 
litigated from all other situations to allow the application of the doctrine of res judicata.’” See 5 CHARLES ALAN WRIGHT 
& ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE §1225, at 207 n.1 (24 Ed. 1990) (quoting Simplified Plead- 
ing, 2 ER.D. 456, 457 (1943)). 
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plaintiff will not be unduly burdened or disadvantaged by any additional 
discovery that might be necessary if defendant’s motion be granted. The 
Court disagrees with defendant. 

Since defendant’s proposed allegations are of a subjective nature, giv- 
en that defendant has not submitted any affidavits in support of its 
assertions regarding the intent of the various parties to the contract of 
settlement, the Court foresees the need for extensive discovery related 
to all of defendant’s proposed defenses and counterclaims. Further- 
more, defendant’s proposed amendments substantially change the 
theory of the case to focus on the parties’ intent with regard to a contract 
made over four years ago and would make a trial much more compli- 
cated and lengthy for plaintiff. Also, defendant’s proposed counter- 
claims, if granted, may further procedurally burden plaintiff in that the 
counterclaims may force plaintiffs involvement in substantial motion 
practice (e.g., Motion to Dismiss). As a result, if the Court grants defen- 
dant’s motion to amend, there would be “undue prejudice to the oppos- 
ing party by virtue of allowance of the amendment.” Foman, 371 US. at 
182. Accordingly, the Court finds defendant’s proposed amendments 
and counterclaims unduly prejudicial. 

Because the Court finds undue delay and undue prejudice sufficient 
grounds on which to deny defendant’s Motion to File an Amended An- 
swer and Counterclaims, the Court will not address the futility of dcfen- 
dant’s proposed defenses and counterclaims. 


CONCLUSION 


For the reasons stated herein, the Court denies Defendant’s Motion 
for Leave to File an Amended Answer and Counterclaims as unduly 
delayed and prejudicial. Defendant’s Motion for Oral Argument is de- 
nied as moot. 
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